





forms were designed, and focus groups held with consumers who had recently made funeral
arrangements to receive informed feedback. Consumer brochures were then developed and
distributed through funeral homes and other partners (in collaboration with the Ontario
Retirement Community Association and Ontario Long Term Care Association). Finally, a
special set of educational materials was developed for use by teachers who work with children
ages seven to eighteen who have experienced a loss, and these are expected to be distributed
sometime in 2009.

3.2 Corporate Governance

Until 1997, the BoFS Board of Directors were comprised of eleven members — five funeral
directors, five public members (not funeral directors), and one more from either camp. In 1997,
the composition of the Board of Directors was changed to eight funeral directors and five public
(not funeral Director) members. “By agreement between the BoFS and the then Minister of
Consumer and Commercial Relations, the funeral directors were to be elected through an
election overseen by the BoFS and the Minister was to put forward the names of the successful
candidates for appointment by OIC. The funeral Director members are elected in two elections:
the first ensures geggraphic representation from four districts; the second is an election of four

members at large.”  One elected member of the Board must be a licensee (funeral Director),
but not a funeral home operator.

One challenge for BoFS has been the lack of inclusion of “transfer operators” at the Board of
Directors’ table. There is no licence category for transfer operator and they are not funeral
directors. Thus, they are ineligible for the eight elected spots on the Board of Director of BoFS.
They would, however, be eligible to be appointed as Ministerial representatives to the Board of
Directors.

3.3 Stakeholder Management

To accommodate its religious sector stakeholders, BoFS has of late established a “line of
communication with the Ontario Multifaith Council (OMC), and in particular, its Last Rites

Committee. The BoFS will continue to develop the relationship...”14

BoFS talks to its stakeholders primarily through its outreach programs. The discussions are
largely unstructured, and do not necessarily revolve around regulations, but are more likely to
concern consumer education.

144
145 BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, Page 1.

BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, Page 2.
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4.0

4.1

Corporate Governance at the BoFS

The Structure and Functioning of the BoFS Board of Directors

BoFS is a not-for-profit corporation without share capital. The members of the Board of
Directors are the "members" of the corporation.

The Board is comprised of five Directors selected by the Minister of Consumer and Business
Services, and eight proposed by the Members through elections.

The mandate of the organization as envisioned in the BoFS business plans for the past few
years has created four key strategic goals:

Maintain a high level of consumer protection

Advance service excellence through education and professional development
Increase public awareness

Manage uncertainty

The Board’s mandate and key objects are laid out in the Iegislation:146

The principal object of the Board is to regulate the practices of the funeral directors and

persons who operate funeral establishments and transfer services in accordance with

this Act, the regulations and the by-laws in order that the public interest may be

served.... And,

- Establish, maintain and develop standards of knowledge and skill among funeral
directors and persons who operate funeral establishments and transfer services

- Establish, maintain and develop standards of knowledge and skill among funeral
directors and persons who operate funeral establishments and transfer services

- Establish, maintain and develop standards of qualifications and standards of practice

for funeral directors and persons who operate funeral establishments and transfer
services

- Establish, maintain and develop standards of professional ethics among funeral
directors and persons who operate funeral establishments and transfer services

- Administer the Compensation Fund

- Oversee and inspect trust accounts that funeral establishments and transfer services

are required by law to establish or maintain
- Mediate complaints between consumers and licensees

- Establish and develop standards for funeral establishments. "’

Within this mandate, the Board “shall review the operation of this Act and the regulations and
make recommendations to the Minister; approve or set courses of study and examinalt‘ilg)ns for
the qualifications of applicants for licensees; carry out such duties as are prescribed.”

The legislation mandates the establishment of five of its committees along with their
representation, the business of the Board has at times stalled due to underrepresentation. For

146

47 Funeral Directors and Establishments Act, 1990.
8 Funeral Directors and Establishments Act, 1990, Sections (2) and (3) 1, 2, 3,4, 5, 6, 7.

Funeral Directors and Establishments Act, 1990.
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example, the Executive Committee, the Licensing Committee, and the Complaints Committee
must each have three members, one of whom must not be a funeral Director. The Discipline
Committee must have four members, two of whom must not be funeral directors, and the
Compensation Fund Committee must have three members, two of whom must not be funeral
directors. These requirements place a considerable burden on the five “public” members, even
when there is a full complement. BoFS has found that when the appointments are not made in
a timely way, some of these committees have been unable to meet to conduct Board business.
Other consumer DAAs, when faced with time delays in the Ministerial appointment process,
have demonstrated some flexibility when faced with similar situations.

4.2 Process for Corporate Governance Evaluation

There is no ongoing Board of Directors evaluation. Board members indicated that they expect
the Board of Directors may be dissolved pursuant to proclamation of the new Act, so are
reluctant to expend any time, energy or money on evaluating a structure that may not exist after
the passage of new legislation. Some of the expectation arising out of the consultation session
concerning the “new 2002" legislation which has yet to be proclaimed was a consideration of
turning BoFS into a DAA, possibly jointly with the Cemeteries sector. Because of the
uncertainty around the imminent proclamation of the legislation since 2002, the Board of
Directors has understandably been hesitant to undertake any specific corporate governance
activities that may be altered at any time.

4.3 The Annual Board Governance Work Plan

While there is no annual Board-wide Governance Work plan, the Audit Finance and Risk
Committee (AFRC) which meets at least quarterly has an Action Plan that it uses as a blueprint
for its activities which include such matters as legal, ethical and regulatory requirements and the
Board of Directors’ own code of conduct.

4.4 Board of Directors Orientation

Orientation is currently undertaken by the Registrar who pulls together 70 to 80 slides when any
new member is appointed. The Registrar will spend up to three hours working with the person
individually, to explain governance, expectations, the work of the committees, and to provide a
general overview. The new member is then provided with a binder containing procedures and
committee goals and objectives.

45 Financial Oversight

The Board of Directors, through its Audit Finance and Risk Committee (AFRC), oversees:
= Legal, ethical and regulatory requirements;
= Internal control systems;
= OQverall financial environment;
= External audit
= Quarterly financial reports
= Corporate risks and opportunities
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» Budgets and forecasts
» Financial reporting control S)ﬁgems; and

= Annual financial statements.
The by-law set out below outlines the mandate of the AFRC:

7b. The Audit, Finance and Risk Committee shall review and report to the Board of
Directors concerning,

(@ The management, preparation, audit and disclosure of the Board’s financial
information,

(b) The integrity of the Board’s accounting and financial systems, and

(c) Negative and positive events angoissues that can affect meeting the Board’s
strategic plan or business objectives.  (Revised March 2005)

4.6 Key Themes in Corporate Governance

Theme #1: Varying Perceptions re: Stakeholder-Based Board

The majority of Board members surveyed are comfortable with the current composition. There
are some dissenting opinions, however. One Board member suggested that the balance ought
to be fifty/fifty respecting ministerial versus non-ministerial Board members.

Theme #2: Composition of the Board

A number of stakeholders have suggested that the composition of the board needs to be
expanded to include more representation from faith-based groups, given the changing
demography of the Province, monument builders, transfer service representatives, and possibly
even cemeterians. The argument that some stakeholders have made for the broadening of
composition is that greater inclusion might lead to openness with respect to alternative service
delivery, and greater sensitivity to the multi-cultural and multi-faith nature of the Province. A
number of stakeholders suggested that the voice of the consumer needs to be strengthened.

Theme #3: Role of Public Servants
Most Board Directors surveyed, including stakeholders, are not comfortable with a public

servant from the consumer Ministry, sitting on the Board. They view the presence of officials as
a potential conflict of interest.

149
150 BoFS AFR Action Plan 02 June 2005.

Provided by BoFS Registrar.
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Theme #4: Satisfaction with the Calibre and Performance of Board Members

All Board members surveyed are comfortable with the performance of Board members.

Theme #5: Registrar Evaluation and Compensation

Only half of the Board members are aware of the nature of the compensation strategy for the
Registrar, nor are they aware of the performance management system in place. In point of fact,
the compensation approach for the entire staff appears to be straight salary with an opportunity
for a 5% bonus based on accomplishment of objectives. The performance of the Registrar is
reviewed by the Executive Committee. Currently, the Executive Committee is in the process of
hiring a compensation consultant to review the compensation package for the Registrar and
BoFS’ staff.

Theme #6: “Firewalls” to Ensure Non-Interference with Statutory Director’'s Decisions

The Board is very comfortable with the firewalls that exist to ensure no interference with the
decisions of the Registrar.

Theme #7: Conflict of Interest Provisions

The questionnaire data revealed that all Directors are satisfied that the current conflict of
interest policy addresses the types of conflicts that might arise at the Board, and are equally
pleased with the way conflict of interest is handled at the Board.

Theme 8: Commitment to the Public Interest

All Board members believe that the Board takes actions to ensure its obligation to act in the
public interest. “I think we have an extremely strong Board that clearly acts in the public interest
at all times.” This view is reinforced by perceptions from stakeholders.

Theme #9: Registrar Succession

The Board is not currently seized with the matter of Registrar succession, but clearly this is a
matter that will need to be dealt with.

Theme #10: Ministerial Appointments

All Board members interviewed commented on the tardiness of Order-in-Council Appointments
and the impact this delay has had on the function of statutorily-required committees. One might

add that other Boards of Directors, when faced with this issue, have found expedient methods to
obviate the matter until the appointments have been made.
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Theme #11: A Sense of Abandonment

The Board of BoFS feels that the Ministry has not been seeing to the issues that it has
articulated. This perception is kindled by the long and arduous process attached to the
legislative and regulatory review, the lack of action on per diems, the tardiness in the
appointments process, and the seeming reluctance on the part of the Ministry to deal with fee
increases, to name a few examples.

Theme #12: Small Business

Most Board members surveyed believe that small business is adequately represented on the
board.

Theme #13: Two Solitudes

Board members, particularly long serving ones hearken back to the days when funeral directors
were regulated under the Ministry of Health. In this mind set, the funeral Director is seen as a
player in the health care system, offering bereavement services to individuals in their arguably
most difficult and vulnerable hours. This solitude differs significantly from the perspective offered
by cemeterians, and perhaps the Ministry who see the funeral and bereavement sector as a
significant one, but one that is no longer attached to a medical/regulatory model.

Theme #14: Uncertainty about the Future

It is fair to say that all Board members would like clarity in the form of legislation and regulation
that clearly sets out roles and responsibilities. All Board members are very aware of the history
entailed in the development of legislation to date, and are cognizant of the expanded mandate
they will likely be given. But they remain uncertain about the future and eagerly await
developments from the Ministry.

Theme #15. Need for Strengthened Board of Directors Orientation

Most board members indicated satisfaction with the level and quality of Board orientation.
However, two significant suggestions were made: (1) Ministerial appointees need an
accelerated orientation with respect to the business and (2) all Board members need to better
understand the government mandate and priorities.

Theme #16: Governance Evaluations

There is no formal board evaluation process.
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4.7

Summary and Observations in Corporate Governance

The Board needs to consider the use of board evaluations

Any areas for improvement need to be considered in light of future developments with
respect to BoFS

The composition of the Board needs to be reconsidered

Registrar succession is an issue that needs to be addressed in the near future
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5.0 Regulatory Governance at the BoFS

Regulatory governance is, as highlighted in the analytical framework presented earlier, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
= Board Oversight — mechanisms and structure by which the Board exercises its oversight
of the corporation as Regulator
= Best Practices in Regulation: rule-making , communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation

The BoFS administers legislation, regulations, codes and standards that are established in the
legislative framework under the Act.

5.1 Board Oversight of its Regulatory Functions

Normally, best practice would dictate the presence of a stand alone Regulatory Affairs
committee to provide oversight with respect to: (1) the Annual Regulatory Plan — the Regulator’s
strategic framework outlining activities that will or may lead to significant regulatory, legislative
or policy change (2) the development of a case for support of regulatory change as evidenced in
a RIA and (3) operational compliance with best practice in fulfilling its regulatory mandate.

Under the present circumstances, the BoFS has no requirement for ongoing review of
regulations given that the legislation under which it operates has been rewritten and is pending
implementation. Thus, among its many committees, the BoFS has no stand-alone regulatory
affairs committee.

During the consultation and regulatory development phase of the “new 2002” Act, BoFS was
invited, among other stakeholders, to participate on a committee that debated and gave advice
to the Policy Branch of the Ministry as it developed the 2002 Act. At present, there is a standing
Legislative Review Committee which reviews and submits comments as regulations were being
proposed by Government. In discussion with Board members, however, it is clear that
essentially, the Board itself functions as the Legislation Review Committee and concerns itself
with the regulatory governance of the Board.

5.2 Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Yet, in some cases, much of the input for
new regulation comes from the regulator. In the case of BoFS, the Ministry is the prime policy
initiator. It receives input from a variety of sources. The Ministry directs any large consultation
processes and takes the advice of BoFS as one of its stakeholders. Over the last number of
years, the Registrar has been seconded as a subject matter expert to the Ministry for assistance
in the policy development process. The Registrar, from his and the Board’s point of view, is
there in his capacity as a subject matter expert, and does not speak with the authority of the
Board.
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Rule-making is one of the main functions of a regulator and is captured in this section on
governance, accountability and relationships. The manner in which those complex relationships
are conducted between and among all the players is a major feature of rule-making. The other
components of regulatory governance (sanctions, enforcement, etc.) will be covered in the
section dealing with BoFS Performance.

In order to assess BoFS performance in this regard, it is important to understand the processes
that have been established by the Ministry and the BoFS.

Process for Developing Proposals for Legislative/Regulatory Change Concerning Funeral
Services

The BoFS has little need for annual regulatory change. The major exception has been the
development of the “new” 2002 Funeral, Burial and Cremation Services Act (FBCSA) which has
taken many years to develop, and is now expected to be implemented in 2010. Apart from this
major piece of legislation, there is little in the way of regulatory development. When such a
need arises, it is clear that the Ministry of Small Business and Consumers Services takes the
lead in development of both regulatory and non-regulatory policy proposals, with input from
BoFS. The Ministry provides analysis and revisions, undertakes the bulk of consultation, and
actively finalizes approvals. The BoFS then is largely responsible for providing technical input,
advice on the consultation process, and for implementation.

The Ministry has described its process for developing proposals for legislative/regulatory
change in the funeral sector as follows:

STEP 1: Issues Identification

BOFS Issues: BOFS is a major source of issue identification for policy consideration, whether
the issue is a new consumer problem, an undue business cost from a current requirement, or a
shortfall in the current regime’s powers to address issues.

Typically, if such an issue were to arise, it would likely be channelled through the Legislation
and Regulations Committee, to the Board as a whole, and be raised with the Ministry
subsequent to that.

MSBCS/Government Issues: The Ministry identifies emerging policy/regulatory issues that arise
through Minister’s correspondence/meetings generally based on stakeholder submissions or
complaints. The Ministry also identifies emerging broader government policy issues (e.g., labour
mobility agreements, integrated inspection, investigation and enforcement initiatives, and health
concerns) through Liaison meetings, which are held 2-3 times per year.

STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is undertaken.

STEP 3: Draft Development
The Ministry undertakes research to confirm market developments. In certain instances, BoFS
and Policy Branch work together to confirm a stakeholder outreach strategy (such as during the
drafting of regulations for the FBCSA and more recently on labour mobility issues related to the
Agreement on Internal Trade).
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STEP 4: Consultation
If consultation is required, the Policy Branch drafts consultation papers, schedules meetings,
and holds consultation meetings.

STEP 5: Ministry Review

The Ministry typically leads the process based on its own criteria. When submitting comments
about drafts, the BoFS has considered impact on consumers, licensees, the BoFS/Registrar,
administrative burdens, and costs, although no formal RIA exists.

STEP 6: Revisions

Refinement of draft proposals: proposals for change are refined. When required, further
consultations are conducted on revised proposals. Once MSBCS is comfortable with the
proposal they refer it to Legislative Counsel.

STEP 7: Legislative Counsel Review and Draft

Legislative Counsel reviews the proposal, identifies any additional legal and practical issues that
need to be resolved before the proposed regulation can be finalized, and redrafts the regulation
in accordance with Ontario Government legislative drafting standards. Once the draft is revised
by Legislative Counsel, it is reviewed and approved by the Ministry, and then sent back to
Legislative Counsel, which prepares a final draft for signature by the Lieutenant Governor in
Council.

STEP 8: Cabinet Review and Approval
Once the draft regulation is prepared for signature, it is sent to Cabinet and then Lieutenant
Governor for consideration, approval and making.

Prioritization of Policy Issues

For policy or regulatory items identified by the Ministry or elsewhere in Government, priority-
setting is established based on an assessment of the need to address a consumer protection
gap, delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined. The current set of priorities emanate from the new
legislation and new regulation being prepared by the Ministry.

5.3 Emerging Themes — Regulatory Governance

Theme #1: Board Oversight

The Board is involved in the development of regulatory proposals insofar as it has established a
standing Legislative Review Committee. The Board as a whole considers input when so
required by the timetables established by the Ministry. The BoFS Board of Directors oversees
regulatory performance, which include regulatory initiatives, regular licensing, inspection and
complaint updates delivered by the Registrar and chairs of the Complaints Committee,
Discipline Committee and Licensing Committee.
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Theme #2: Ministry is not Perceived to be Responsive to the Legislative/Regulatory Needs of
BoFS

It is clear that the bereavement sector is a complex one. The consultative processes initiated by
the Ministry have been very lengthy in nature, due to the complexity of the sector, and the lack
of cohesion on points of principle between and amongst players. These delays have left Board
members with the strongly held perception that the Ministry is not as responsive as it needs to
be. On matters of fee increases, it is also fair to say that the Ministry is subject to the will of
Cabinet. The processes for legislation and regulation are rarely described as speedy for any
sector.

Theme #3: The Regulator as “Stakeholder” rather than “Partner” in the Rule-Making Process
BoFS Board members perceive that the Ministry treats them as one stakeholder among many
with which the Ministry will consult.

Theme #4. Absence of a Code of Conduct for Board/Regulatees

There does not appear to be a Code of Conduct for Board members. Such a code would
specify appropriate behaviour of both the Board, and its interaction with the Ministry. In addition,
some stakeholders argue that the code of conduct for registrants is weak.

Theme #5: Insufficient Transparency

A number of stakeholders suggested that there ought to be a greater degree of transparency in

the workings of BoFS; that its website needs to be enhanced to include complaints, consumer
rights, codes of conduct and the like.

54 Summary and Observations in Regulatory Governance

Essentially the accountability framework for BoFS needs to be modernized in the form of the
creation of a DAA structure. With the impending new regulation, the Ministry and BoFS are
afforded a rare opportunity -- to incorporate smart practices into the design of the new
regulatory governance machinery.
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6.0 Stakeholder Relations

6.1 BoFS and Stakeholder Advice

Under the existing legislation, the matter of stakeholder relations is not addressed. No
stakeholder committee of the Board is mandated, and the BoFS has not felt the need over the
course of its lifetime to institute any such advisory group. This perceived lack of need may relate
directly to the policy function being held tightly within the Ministry, rather than jointly with BoFS.
Consequently, BoOFS is treated as only one of many stakeholders, and is consulted (albeit as the
principal stakeholder) along with others during the development of legislation and regulations,
for example.

6.2 The Representational Matrix

The geographic balance ensures some regional representation for funeral directors across the
province, while the Ministerial representatives offer the opportunity to balance stakeholder
involvement as required as the bereavement sector evolves. To facilitate representation and
balance, the BoFS has produced a “Board of Directors Member Profile” to cover not only
regional balance, but also a balance of skills at the Board table. The matrix proposes to have
members on the Board who have the following knowledge and experience:

= Memberships on Boards of Directors

= Possess diverse backgrounds and perspectives (business, government, consumers)

» Financial literacy

= Marketing, public relations and communications, especially public education and
awareness

» Risk management and analysis and strategic planning

*= The bereavement sector

» Personnel management including policy and compensation best practices

»= Education, evaluation or competency assessment

= And, awareness of diversity of religious rights and customs with respect to death.

6.3 The Consumer Voice

Once again, there is no specific mechanism to ensure the consumer voice is heard. However,
the balance of consumers (five) to funeral directors (eight) on the Board of Directors is strong,
and it is in this forum that the consumer voice is articulated and heard.

6.4 Reflections from the Board

The Board believes that is has a very good handle on the perspectives of stakeholders given
the composition of the Board. It does not see the need to alter the structural contours of
governance by adding a stakeholder advisory committee. The majority of board members
perceive that there are satisfactory relations between the Ministry, the regulator and

151
BoFS, Board of Directors Member Profile, 2003.
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stakeholders. However, many also felt that the relations between the stakeholders and the
Ministry were not satisfactory. Itis likely that these opinions are very much informed by the
characteristics and experience with the decade or more of discussion about legislative and
regulatory reform.

6.5 Reflections from Stakeholders

Theme #1: Policy Linkages Between Cemetery Sector and Funeral Director Sector

A number of stakeholders commented that, given that it is unlikely that there will be one
umbrella regulatory body governing cemeteries and funeral directors, attention needs to be paid
to policy linkages within the Ministry and consultation strategies between and among the
Ministry and stakeholders.

Theme #2: Satisfaction with Service Provided

Generally speaking, consumers appear to be satisfied with services. A minority view holds that
more openness in Board membership would lead to alternate service delivery with consequent
positive impacts for the consumer.

Theme #3: Insufficient Attention to the Consumer Voice

There are a number of stakeholders who believe that there is underrepresentation of consumer
interests on the Board. Such critics would see an increase in consumer representation on the
Board, and more overt approaches to seek consumer input in rule-making.

Theme #4. Board Familiarity with Stakeholder Concerns

Both Board and the vast majority of stakeholders are content that the Board is very aware of
stakeholder concerns. Such a perception, however, must be matched with a minority voice as
expressed in the theme below.

Theme #5: Board takes a narrow view of “stakeholder”

The board is now quite homogeneous. If it is indeed a stakeholder Board, then, in the mind of
some, all the relevant stakeholders need to be represented.
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6.6 Summary and Observations in Stakeholder Relations

Board members and most stakeholders are very satisfied with the nature of stakeholder
representation on the Board and their level of engagement by the Board. In the context of the
likely 2010 changes to be experienced by BoFS from a regulatory framework point of view, it
would useful to consider:

= The composition of the Board and manner in which board members ought to be selected

= Strengthening stakeholder relations beyond information matters, to more direct
participation in the provision of key input for regulatory rule-making purposes

= Broadening the definition of stakeholder

= Developing new processes with the Ministry in terms of partnership in the policy
development process
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7.0 Operational Performance

Another key objective of this review is to evaluate the BoFS’s operational Performance

regarding the management and delivery of its core functions and services . This section of the
report is organized into three subsections that summarize key areas of evaluation. The first
subsection summarizes the BoFS’ overall performance with respect to the delivery of its
mandate. In the second subsection, the assessment focuses on the core operational functions
of the organization, which include licensing, monitoring and inspections, enforcement and
inspections, appeals and customer complaint handling, public education and communications,
and evaluation. The final subsection provides a summary of future
considerations/recommendations for improvement.

The BoOFS is responsible for administering the Funeral Directors and Establishments Act and
has a mandate to ‘regulate the provision of funeral services and transfer services in accordance
with the Funeral Directors and Establishments Act in order that the public interest may be

153
served and protected.’

7.1 Overall Performance

The overall performance at the BoFS is good. There appears to be concerted effort to improve
the services that it offers and although small, the organization makes great strides in improving
its offerings. The processes for registration, complaint handling and appeals are responsive and
transparent.

The BoFS is limited in its planning efforts until the new legislation is implemented. The BoFS is
not only limited in its ability to plan for a longer time horizon, but in its delivery of services as its
revenues through licensing and renewal have not been able to keep up with inflation.

Although there are no specific indicators of consumer protection, operational metrics indicate
that consumer protection has been improving.

7.2 Operational Functions

Licensing and Registration

The Board of Funeral Services issues two types of licenses; business licenses and personal
licenses.

152
Sources

L] Interviews with management team

Board of Funeral Services Annual Report 2007
Quarterly Performance Reports

Business Plan Achievements Report, April 30, 2009
Inspections Summary Sheet 2009

153
Board of Funeral Services Annual Report 2007
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As of 2008, there were 603 active businesses, a combination of full service funeral homes and
transfer services. To gain a licence for a business, an application is submitted along with:

=  Supporting documentation which will include a business plan, health inspection of the
premises, sample contracts, price lists, etc.

* The application fee of $100 for a funeral home, $50 for a transfer service

= A $180 one time contribution to the compensation fund

Once received, the application is reviewed by an inspector to determine if any flags, such as an
unrealistic business plan, are raised which should be investigated further. In this case, the
Registrar will review the application and provide suggestions as to next steps, which may
include requiring additional documentation, an interview with the applicant or revision of the
business plan. Once the applicant has satisfied the requirements and all paperwork is complete,
processing the application will take 1-2 days. All start ups are inspected within the first six to 12
months of operation, most within the first six months of start up.

License renewals are done annually, by December 31 of each year. These renewals are
completely processed by the licensing and administration team by the third week in January.
Along with the business renewal application, the applicant must provide a reconciliation of
prepayments. Based on the level and frequency of discrepancies an inspection may be
triggered. The cost for renewal is $10 per registered death.

As of 2008, there were 2652 active personal licenses to conduct funeral services. To gain a
personal license, an applicant must complete an eight month college course and 12 month
internship at which point they are eligible to write the license exam. The application process
requires the submission of the application form, proof of education, a fee of $150 and disclosure
of background.

Processing the applications involves performing a criminal record check for each applicant. If

any flags are raised through the renewal process, they will be investigated, but this is rare.
Personal license renewals can be done online, including submitting the $150 renewal fee.
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The processing of license applications is timely and thorough. The Board of Funeral Services
has implemented some important links to connect the licence application processing to the
inspection schedule which provides reinforcement for the application processing by providing a
secondary check to applications that appear to be high risk.

Monitoring and Inspections

The BoFS uses a well documented risk-based approach to its inspections strategy. New
facilities are inspected within their first year of operation and regular inspections take place
every three years, but in the case where a number of non-compliance issues are found, the
inspection schedule is tightened from six months up to two years. Increased inspection may be
due to

= Complaints or previous disciplinary action

= High level of non-compliance in previous inspection

* Pre-payments do not balance at renewal process

= Change in ownership of the business
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The BoFS has three inspectors. Inspections of funeral homes are typically unannounced and
typically take 1-2 days. The typical target is 225 inspections annually in order to inspect each
funeral home within the three year cycle. During the inspection, a thorough inspection of the
business and the facilities is conducted. An inspection report is generated after the inspection
and provided to the Funeral Director. Any non-compliance must be resolved and proof of
resolution must be provided to BoFS within 30 days. Open files are manually tracked by the
inspectors.

Enforcement and Investigations

Inspectors also act as investigators in the case when potentially unlawful activity is found. There
are typically only between 15 and 20 investigations per year. In this case a report is prepared
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and submitted to the Executive Committee who will refer it to the Discipline Committee if
required to make a disciplinary decision. Based on decisions by the Discipline Committee, a
letter will be issued to the Funeral Director with discipline decision which may include fines,
suspensions, revocation of a license. These decisions can be appealed through the Licence
Appeals Tribunal.

Investigations
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Appeals and Customer Complaint Handling

The complaints and appeals processes are transparent and provide arm’s length decision
making with the Complaints Committee determining the outcome of the claim. The complaints
committee is comprised of three people, one who is not a funeral Director, and the appeals
process is handled by the Licence Appeals Tribunal.

Complaints

Complaints can be issued by telephone, fax or by mail. In the case of complaints that are called
in, the BoFS becomes a mediator by working with the complainant and the licensee to resolve
the issue. In cases where it cannot be resolved, a formal, written complaint can be launched.
Formal complaints are filed through the completion of a complaints form, which is available on
the website and will be mailed out. There are typically about 30 complaints per year.
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Once a formal complaint has been filed, a copy of the complaint is provided to the licensee who
has up to fifteen days to respond. The BoFS makes an attempt to mediate and resolve the
issue. Approximately 30% of complaints are resolved through this process. If the resolution is
successful at this point, a briefing is made and reviewed by the Complaints Committee and the
complaint is considered closed.

In the case that resolution is not successful, further investigation into the complaint is completed
by the BOFS investigators as required. A copy of the complaint and an investigation summary is
provided to the Complaints Committee which makes a decision as to the resolution of the

complaint. A written copy of the decision is provided to the complainant and the funeral Director.

The BOFS targets to process complaints within 80 days and this is met on average. The process
is outlined clearly on their website which clearly outlines the expectations in processing time.

Appeals

There are typically only about four appeals annually. Appeals may be made through the License
Appeals Tribunal on decisions regarding the issuing or revocation of a license, and decisions
made by the Discipline, Complaints and Compensation Fund Committees. Information regarding
the appeals process is provided with the decision.

Public Education and Communications

Communication of Rules and Training

The BoOFS takes an active role in the education and ongoing professional development of its
licensees through their involvement in the pre-licensing training, the offering of professional
development seminars and their regular communication with licensees.

In order to be granted a license, a potential licensee must complete an eight month Funeral

Services course and complete an internship. The curriculum for the Funeral Services courses,
offered at Humber College and Boreal College, is monitored by the BoFS.
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The internship year requires the potential licensee to work at a Funeral Home to gain hands on
experience. The BoFS has direct ownership of the internship year, in that interns must register
with the BoFS. Although interns are responsible for finding their internship placement, the BoFS
supports the Humber College on-site recruiting and provides articles about things like getting
ready to carry out a job search.

BoFS has developed a number of tools to support the internship program:

= Implemented an internship support program to bring interns within various regions
together to share thoughts, to provide coaching and to support the empowerment of the
interns through sharing their experiences.

= A 1% day preceptor training course to provide training on how to coach interns, various
teaching styles, tips, etc. This training course has been well received with over 300
people completed or registered for the course

Once licensed, licensees have a professional development requirement every five years. This
professional development is provided through the BoFS, which provides a 1% day seminar
including guest speakers. Participants can select particular sessions based on their areas of
interest. The BoOFS selects speakers to complement the competency matrix for funeral directors
and provide a wide range of topics. Surveys on the sessions provide positive feedback and are
used to modify the speaker roster from year to year.

Education for the licensees is also in the form of newsletters, issued three times a year outlining
issues of the day, such as inspector findings, complaints and legislation updates. The BoFS
often presents at Ontario Funeral Service Association meetings and other funeral associations
to which the BoFS is invited, and articles of interest are also posted on the BoFS website.

Public Awareness

In 2001 the consumer outreach program was started with print and radio spots and spending of
$300K in three years. This campaign focused on raising awareness of the Board of Funeral
Services and informing consumers that the sector is regulated.

Currently public awareness initiatives are focused on attending consumer information shows
and providing brochures and public awareness materials. Consumer brochures were built with
stakeholder involvement, such as complainants, members of the Memarial Society, and public
Board members. A third party facilitator captured key messages regarding “what do you wish
you had known earlier?”

There is strong evidence that resources have increased over the last ten years for consumer
education and public awareness, however current financial constraints due to the hold on
licensing fees limit the Board’s ability to do more.

Evaluation
The BoFS evaluates its performance in a number of ways; through quarterly performance
reporting, through tracking its progress in its initiatives to meet its strategic objectives and

through surveying its licensees. In general, its evaluation is sufficient; however there is
opportunity for improvement. The BoFS currently has no measure of consumer protection,
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although its performance numbers do indicate a low level of complaints, even with improved
consumer awareness.

Strategic and Business Planning

The delay in implementing the new legislation presents a challenge in long term planning for the
BoFS. Currently, 12-month business plans are developed annually. The desire to develop three-
year strategic plans is there, but on hold until the new legislation is passed. The twelve-month
business plans are developed and approved by the Board and quarterly reports are presented
to the Board outlining the progress made on the actions to meet the objectives of the business
plan.

Performance Metrics

A quarterly performance report is generated for the Ministry. This report includes performance
metrics in the following areas: corporate (financial, staffing, etc.), compensation fund,
enforcement, discipline, LAT appeals, inquiries — complaints, registration, education, other. The
report provides available annual data dating back to 1996. This report is not actively used within
the BoFS; however the BoFS generates a number of other performance reports to report on
functional areas such as inspection, licensing, etc.

The BoFS has a very low level of complaints - less than 40 complaints annually compared to
85,000 deaths. On average, a location can expect a complaint once every 15 years and active
funeral directors can expect a complaint once every 45 years on average. This despite
increased levels of consumer awareness.

Consumer Protection Metrics

As with the other consumer protection DAAs, the BoFS does not have a particular metric that
specifically measures consumer protection. As discussed, many performance metrics are
captured and collectively, they appear to indicate that consumer protection is high and
improving.

Benchmarking

Although there has been no formal benchmarking exercise with other jurisdictions, the BoFS is
well versed in the industry and has the ability to learn from other jurisdictions through its
involvement in conferences and relationships it has built. The BoFS has a good relationship with
other Canadian regulators, is able to share ideas, and approaches to enforcement, inspection,
etc.

The Canadian regulators meet annually and the BoFS takes a leadership role in this forum
through organizing many of the events and maintaining a national jurisdictional scan that
outlines the obligations of the various regulators across the country and shares it with the other
jurisdictions.

The BoFS attends the International Conference of Funeral Service Examining Boards and this

has led to relationships with other jurisdictions to share best practices with counterparts across
North America.

325

OM] 3selyd M3INaY YVYd - SA1eID0SSY pue SaIpo] aure|q



Elaine Todres and Associates - DAA Review Phase Two

Consumer Surveys

The BOFS uses two focused surveys to gather satisfaction information about specific services
that they offer. These surveys are sent to:

= Licensees who have had an inspection at their business in the last year
= Complainants who have filed a formal complaint

The inspection survey is a paper survey that is issued at the end of the year to anyone who has
had an inspection that year. A greater than 50% response rate is received and has been up to
80%. The questions are geared towards the inspection program and feedback is generally very
positive. A comments section allows for free comments and through this, issues have been
identified and addressed such as inspectors were perceived to not respond to e-mails/voicemail.
This led to the implementation of distance accessibility to e-mail and a policy to check
voicemail/e-mail daily. Since these changes, there have been very few negative comments
generated through this survey. Survey results are available to licensees through the newsletter
or through request.

The complaint survey is sent out to those who file formal complaints. The survey tracks
complainants’ views on the complaints process as opposed to the decision. This survey began
in 2008 and only about 30 surveys have been sent out so far, with about 12-15 responses. So
far the feedback has been positive.

Although these surveys seem to be implemented well, there is the opportunity to develop wider
ranging surveys to determine additional services that may be provided, or more general
guestions regarding the general level of service that is provided through licensing, complaints,
etc.

Compensation Fund

The compensation fund at the BoFS appears to be well run and in the financial position to
support the number of claims from the public. The response time to process claims is
appropriate and the decision making process is sound.

The compensation fund at the BoFS started in 1991. Initially the fund was generated through a
$180 contribution upon initial business licensing and $5 per death. Once the fund generated
$1,000,000, the $5 per death payment ceased. The fund maintains its level through investment
and the $180 licensing contribution. The fund currently hovers around $2,000,000. The fund
engages a trustee who in turn engages a portfolio manager to manage the fund.
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Claims on the compensation fund typically come from those who pre-pay for a funeral service
and do not get the funeral. In total the compensation fund has paid out about $800K for about
220 individual claims. The ceiling payout from the fund is $25,000 per claim.

Compensation Fund Claims
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To request a claim, a form is completed by the claimant with an affidavit, supporting documents
(original contract, receipts, payment, etc.). The claim is then investigated by BOFS inspectors.
The Compensation Fund Committee, which is comprised of three members, two of whom are
public, reviews the claim and makes a yes/no decision in order to determine the amount to pay
out. A written copy of the decision is sent to the claimant. If the decision is to be appealed, it is
appealed to LAT. The process takes about 2-3 months from submission to decision; however, in
emergencies or hardship, claims would be expedited.

In the case of a catastrophic event where the compensation fund is depleted, a plan has been
developed to reinstate the $5 per death collection by the licensees.
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7.3 Summary and Observations in Operational Performance

The BoFS is a high performing organization limited in its performance by the delay in the
implementation of the new legislation. The BoFS has developed and implemented practices that
meet best practices in most areas. There are few areas where recommendations for
improvement can be made relative to the performance of the organization that are not already
underway or in the planning stages. The areas for improvement are:

= The development of a consumer confidence metric that accurately describes the trends
in the level of confidence that consumers have in the Funeral Services industry

»= There is the opportunity to widen the breadth of surveys to consumers and to the

regulated community to more fully understand perceptions on its service and provide
feedback on additional value that they can add.
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8.0 BoFS-Specific Recommendations

= Create BoFS as a DAA, and seize the opportunity to embed all systemic recommendations
regarding composition, stakeholder relations, regulatory and corporate governance,
accountability and codes of conduct into the new structure

= Develop a transition strategy to assist the organization with its new statutory structure and
the new regulations likely to be promulgated by the end of 2010

» Ensure that there is a Consumers Committee and a Regulatory Affairs Committee
= Broaden the stakeholder representation at the Board

» Enhance transparency in regulatory decision-making
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9 The Vintner’s Quality Alliance Ontario (VQAOQ)

In 1999, the then Ontario Ministry of Consumer and Commercial Relations passed the Vintners
Quality Alliance Act, 1999, which was proclaimed into law in June 2000, at which time,
Regulation 403 designated “Vintners Quality Alliance Olrslgario ... as the wine authority for the
purposes of administering the Act and the regulations.”  This legislation “marked the
beginning of a regulated appeII%tgon of origin system to govern the production and labelling of

the high quality wines of origin”  in Ontario.

Vintners Quality Alliance Ontario (VQAOQ) is a Delegated Administrative Authority that was
established as a not-for-profit corporation with the delegated administrative authority to
administer the Act, set and collect fees and establish forms.

1.0 Key Participants

1.1 Ministry of Small Business and Consumer Services

The Ministry retains overall accountability and control of the regulating legislation and ensuing
regulations. It has a number of tools at its disposal, most of which are set out in the
Administrative Agreement that is negotiated between VQAO and the Ministry.

Under this DAA model, the Ministry retains one key functional responsibility: statutory and
regulatory primacy. VQAO Regulations require only Minister’s approval and do not proceed to
Cabinet or the LGIC.

The VQAO interacts with the Sector Liaison Branch of the Ministry
In addition to these key responsibilities, the Ministry:

» |s accountable to the Legislature

= Delegates administrative responsibilities to VQAO, and, with the consent of the Cabinet
and the LGIC, can revoke designation if and when required

= Negotiates an administrative agreement with the VQAO

= Has one ex-officio member on the VQAO Board of Directors

= Approves rules regarding fee setting processes, conflict of interest, and access and
privacy

= Monitors VQAO performance to ensure that the public interest is protected by reviewing
Annual Reports and Business Plans.

1.2 Vintners Quality Alliance Ontario

Under this model, the VQAO assumes responsibility for delivery of regulatory enforcement, as
well as full financial and legal responsibility for delivering the various regulatory services

154
155 Vintners Quality Alliance Act, 1999, Ontario Regulation 403/00, June 29, 2000.

VQA Ontario Business Plan 2008, Page 3.

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division, Ministry of
Small Business and Consumer Services, December 2008, slide 4.
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delegated to it under the Act and its attendant regulations. The VQAO is responsible for all day-
to-day decision-making and management of the regulatory services including membership,
approvals, audit, inspection, compliance and public education.

In order to manage these tasks, the VQAO elects Directors and a Board Chair, manages risk
and liability, manages financial and operational issues, sets fees (in accordance with the
Ministry-approved process), and establishes committees to receive input and feedback from
industry and stakeholder groups. The VQAO is also responsible for establishing and enforcing
a number of protocols and processes that are detailed in its Administrative Agreement.

The VQAO operates as a not-for-profit corporation governed by a thirteen-member Board of
Directors. It has a Standards Development Committee that seeks winery members’ input on
matters such as policy and regulatory change. It also has three Board committees: Executive
Committee; Nominating Committee; and Finance and Audit Committee.

Figure 8 - VQAO Organizational Structure:

Board of Directors

Executive Committee
Nominating Committea
Finance & Audit Committee

Standards Development Committee Executive Director

Inspectors and Administrative Staff

icewine monitoring

wincryaudit

2.0 The Legal Framework

VQAO operates under two legislative regimes:

157
VQAO Business Plan 2008.
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» Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)

= Subiject to the regulatory framework established by relevant sector-specific Iegislation.158

“The Administrative Agreement is supplementary to the regulatory framework, and is signed by
the Minister and the VQAO. It provides a general statement of the relationship between the
Ministry and the VQAO, and describes the organization and any terms and conditions
associated with the designation of the organization, such as Board representation, termination,
delegated responsibilities, services and programs, and details of a fee-setting process. This
document also lays out the reporting arrangement between the Minister and the VQAO related
to business planning, annual reports, and any other form of reporting or communications.

3.0 The Evolution of the VQAO

The Vintners Quality Alliance Ontario was created in 2000. Today, the VQAO is accountable to
the Minister of Small Business and Consumer Services who is supported by Ministry officials in
meeting their responsibilities.

Currently, the VQAO has two full-time employees, and uses contracted services to perform the
balance of its responsibilities. VQAO is governed by a thirteen-member Board of Directors,
three of whom are voting, ex-officio members (appointed by virtue of their position in their
respective organizations). One member, the past Chair of the Board, is also ex-officio, and the
other nine Directors are elected by winery members. The VQAO is self-funded, and derives its
funding by charging fees for its services.

From the outset, the VQAO as a whole has been focused on “defining origin, protecting the

integrity of the appellations and ensuring origin claims are truthful”.> At first, the key issue in
creating appellations of origin revolved not only around identifying them, but firstly improving the
quality of the wines. This has been a resounding success, and the VQAO can now focus more
attention on the appellation of origin issue.

The Board governance model was designed to accommodate its stakeholders in a fair and
equitable manner. Few changes have been made over the years, with the one exception of
increasing the Board membership by one, adding the past Chair as an ex-officio member of the
Board.

158
“DAA Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Protection Services Division, Ministry of
lS‘l:’ngwall Business and Consumer Services, December 2008. Slide 8.

VQAO Annual Report 2008.
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4.0 Corporate Governance at the VQAO

4.1 The Structure and Functioning of the VQAO Board

VQAO is a not-for-profit corporation without share capital. The Board is comprised of three ex
officio directors, one approved by the Minister and two Directors from other organizations in
accordance with the bylaws, and nine directors who are elected by the Members. The thirteenth
Director, the past Chair of the Board, is also ex officio. Directors may be removed by a majority
resolution of the Directors.

Directors patrticipate in three Board committees: Executive Committee; Nominating Committee;
and Finance and Audit Committee. The Executive Committee “exercises such powers as are

authorized by the board.” " The Finance and Audit Committee concerns itself with financial
information, operating budgets and financial plans, internal controls, and investment

management activities.161 The Nomination Committee, established under By-law No. 1, is
responsible for consulting members of large, medium and small VQA wineries to identify
nominees for the Board.

The Standards Development Committee is not a Board committee, but is an advisory body

“responsible for making recommendations to the board on Rules or modification of Rules.” " It
is chaired by a winemaker. This committee is comprised mostly of winemakers from member
wineries, but also includes a professor from Brock University, a quality assurance expert from
LCBO, and one member from VQAO staff.

4.2 Process for Corporate Governance Evaluation

The VQAO Board is strongly committed to best practice in corporate governance and Board
evaluation. Although there is no third party evaluation, the Board undertakes an annual self-
evaluation. The results are compared and discussed year over year.

4.3 Board Orientation

For several years, the organization has selected a number of governance topics and created
one-hour modules for governance education for its Board:

= Module 1 The Director: Duties and Conduct

= Module 2 The Director: Legal and Financial Considerations

* Module 3 The Board: Decision-making

= Module 4 The Board: Communications and Transparency

= Module 5 The Board: Leadership and Strategy

160
161 VQAO General By-Law No. 1, Article 3.12, Page 10.

162 VQAO Finance and Audit Committee Terms of Reference.
VQAO General By-Law No. 1, Article 3.11, Page 10.
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In addition, the VQAO Board also reviews the structures and processes of decision making, and
the filters for decision making on an ongoing basis.

4.4 Financial Oversight

The Board, through its Finance and Audit Committee, is mandated with the following:

= Recommending auditors for appointment

*= Reviewing the scope of the audit

= Reviewing the audited financial statements as to reasonableness of presentation,
appropriateness of accounting principles and adequacy of disclosure prior to their
submission to the Board

= Reviewing fee structures and policies and recommending revisions when appropriate

= Recommending the annual budget to the Board

» Determining whether revised budgets are necessary and to recommend accordingly to
the Board

. - . . . . . 63
= Promoting transparency and accountability in financial reporting and plannlng1

45 Key Themes in Corporate Governance

Theme #1: Stakeholder Representation

The majority of board members believe that the board is well represented, and has a good
balance of stakeholders. Twenty per cent, however, suggested that the consumer side is
underrepresented and ought to be more prevalent.

Board members also indicate that there is a regular review of skill sets required for Directors.

Theme #2: Ministerial Appointees

As indicated above, there is a minority view that would prefer a higher percentage of consumer
representatives on the board, assuming in their argumentation that such nominees would be
appointed through Orders-in-Council.

Theme #3: Satisfaction with the Calibre and Performance of Board Members

Board members are satisfied with individual Board Director Performance.

Theme #4: The Consumer Voice

Board members believe they are acting in the best interests of the consumer and “that our
relationship with consumer stakeholders is effective, but we have no way of measuring it to be
certain.”

163
VQAO Finance and Audit Committee Terms of Reference.
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Theme #5: Executive Director Compensation

The Executive Director is paid a flat salary and is evaluated by their Chair in consultation with
the Board.

Theme #6: Training Requirements

Given that the Ministerial onus for the wine sector is shared by at least three ministries, it is not
surprising that many Board members feel that board orientation ought to include a policy and
Cabinet perspective, role of OMAFRA, and jurisdictional comparisons in terms of policy and
program.

Theme #7: Quality Stakeholder relationships

All survey respondents perceive positive and effective relationships between VQAO and its
stakeholders. But nine of thirteen Directors felt that there were effective relationships between
the Board and its consumer stakeholders. One Director opined that the relationship between
the stakeholders and their constituencies was not acceptable. “There is some vestigial tension
between the grape growers and the VQA when the real tension is between the grape growers
and the wine industry itself, as distinct from VQA as regulator.”

Theme #8: Conflict of Interest Provisions

Board members are satisfied with the current conflict of interest policy and its application at the
board table.

Theme #9: Firewalls

All but one Board member was satisfied that there were appropriate firewalls to ensure no
Board interference in regulatory decisions.

Theme #10: Good Orientation Program

Generally, Board members are comfortable with the board orientation package subject to the
caveat noted above in the theme dealing with training requirements.

Theme #11. Ministry has Strong Policy Capacity

All respondents were aware of the Ministry oversight function. They all felt that there was

sufficient policy expertise, with one Director noting that “the Ministry has a very strong and
appropriate policy capacity.”
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Theme #12: Comfort with the DAA Model

All those interviewed are very satisfied with the effectiveness of the DAA model as applied to
the VQAO. “The VQAO runs extremely well under the current model. Everyone involved
should be proud.”

4.6 Summary and Observations in Corporate Governance

The VQAO demonstrates good corporate governance. It is a small organization that has to
recruit potential board members proactively. Given its size and scope, it has made best efforts
to run effective governance machinery.
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5.0 Regulatory Governance at the VQAO

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
= Board Oversight — mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
= Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation

The VQAO administers legislation and regulations, which are technical in nature.

5.1 Board Oversight of its Regulatory Functions

Best practice would dictate the presence of a standalone Regulatory Affairs committee to
provide oversight with respect to: (1) the Annual Regulatory Plan — the Regulator’s strategic
framework outlining activities that will or may lead to significant regulatory, legislative or policy
change (2) the development of a case for support of regulatory change as evidenced in a RIA
and (3) operational compliance with best practice in fulfilling its regulatory mandate.

Currently the VQAQO's Standards Development Committee, is charged with assisting the Board
in fulfilling its responsibilities with respect to policy and regulatory matters.

5.2 Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Yet, much of the input for new regulation
is brought forward by the VQAO with great attention to technical detail. Rule-making is one of
the main functions of a regulator and is captured in this section on governance, accountability
and relationships. The manner in which those complex relationships are conducted between
and among all the players is a major feature of rule-making. The other components of
regulatory governance (sanctions, enforcement, etc.) will be covered in the section dealing with
VQAO performance.

In order to assess VQAOQ'’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and the VQAO.

VQAO Process for Developing Proposals for Legislative/Regulatory Change

The VQAO has documented its process for proposals for legislative/regulatory change in its
“Guideline for Regulation Changes” as follows:

Regulations governing the labelling and production standards for VQA wines are

contained in VQA regulation 406 and amendments are permitted through a standardized
process.
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1. A request is received to amend a specific regulation.

Proponents typically detail a specific regulation change or may request a broader
change in principle to the regulations. The request is submitted to VQAO staff, who
assesses whether the change is technical in nature, policy related or both.

2. The request is forwarded to the Board of Directors for preliminary review and
then referred to the Standards Development Committee for review.

During this process, further information may be sought from the proponent. Itis
expected that the proponent provide sufficient technical information and/or information
on policy or image issues to make a sound case for the proposed change. VQA Ontario
must be satisfied that the proposed change:

1. is consistent with its strategic objectives and mission

2. improves or at least maintains the quality of VQA wines

3. improves or at least maintains the positive image of VQA wines and the
credibility and perception of the VQA appellation system

Items that require technical research to complete due diligence on the part of VQA
Ontario will normally be referred back to the proponent or other interested parties. VQA
Ontario does not have a research budget and will verify information only.

On issues that are likely to be complex or controversial within the industry or with
consumers, VQA Ontario normally will conduct informal consultations prior to formally
considering a regulation change. These consultations may be through members
meetings or soliciting comment from stakeholders such as the WCO, GGO, LCBO or
other wine trade or consumer groups.

3. The Standards Development Committee makes a recommendation on the
technical aspect of the proposed change.

The Board considers the recommendation of the Standards Development Committee
and any non-technical issues related to the proposal. If the Board of Directors has
enough information on which to base a decision, the Board may either approve the
drafting of a new regulation for circulation to the membership or not.

4, The amendment is circulated to the VQA membership for comment for a
minimum period of 30 days.

After receiving and considering comments, the Board may make a motion at its next
regular meeting on whether to recommend such a change to the Minister for approval.
Further consultation may also be sought at this point.

Regulation changes may take several months or up to several years to complete

depending on their complexity or the state of consensus around the proposal. VQAO
will endeavour to process requests for regulatory change as expeditiously as possible.
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5. Proposed regulation change is recommended to the Minister of Government
Services (currently the Minister of Small Business and Consumer Services)

Proposals to the Minister are accompanied by an explanation and rationale for the
change and a summary of any objections received during the 30-day consultation stage.

Once a regulation change is recommended to the Minister, Ministry officials perform a
due diligence review of the proposal and prepare a legal draft. The change is then
added to the Minister's agenda for review at the earliest convenience. The Minister may
approve the clgfmge once approved by the Minister and filed with the Registrar of

Regulations.
From the Ministry’s perspective, step (5) above includes the following:

5a) Legislative Counsel Review and Draft

Legislative Counsel reviews the proposal, identifies any additional legal and
practical issues that need to be resolved before the proposed regulation can be
finalized, and redrafts the regulation in accordance with Ontario Government
legislative drafting standards. Once the draft is revised by Legislative Counsel, it
is reviewed and approved by the Ministry, and then sent back to Legislative
Counsel, which prepares a final draft for signature by the VQAO and the Minister.

Prioritization of Policy Issues

For policy or regulatory items identified by VQAO, prioritization of policy issues is built into Step
2 above.

For policy or regulatory items identified by the Ministry or elsewhere in Government, priority-
setting is established based on an assessment of the need to address a public safety gap,
delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined.

Screening Criteria

The Ministry/VQAO Administrative Agreement, under its schedule B, entrenches the
requirement and commitment of the VQAO to consult with its members concerning any
substantive policy or regulatory change. Typically, the principal stakeholders consulted are the
Wine Council, the Liquor Control Board of Ontario (LCBO), grape growers, and winemakers.

5.3 Emerging Theme: Regulatory Governance

The narrow and focused mandate of the VQAO, and its positive relationship with the Sector
Liaison Branch of the Ministry, a strong relationship with stakeholders have created an
hospitable environment for good rule-making on the part of the VQAO Board.
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VQAO Guideline for Regulation Changes.
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6.0 Stakeholder Relations

6.1 VQAO and Stakeholder Advice
The primary vehicles for stakeholder input into the activities of the VQA are:

= The Board of Directors
= The Standards Development Committee

6.2 The Representational Matrix

Given that the Standards Development Committee is not a Board Committee and strictly
advisory, the principal opportunity for stakeholder involvement is directly at the Board table.
The careful balance between small, medium and large winemakers ensures some variety in
representation across the province. Similarly, the specific diversity built into ex-officio
membership offers an opportunity to involve stakeholders beyond the actual vintners
themselves.

6.3 The Consumer Voice

VQAO is an interesting case: it has very little direct involvement from a regulatory perspective
with consumers other than to ensure that labels on VQA wines are accurate. Its consumer
focus is largely through the education component of the organization’s mandate: “informing the
public, consumers and industry groups about VQA wines, quality standards and the value of a
regulated appellation system, with a focus on the importance of origin; and responding to

. .. . 165
inquiries or complaints from consumers.”

6.4 Reflections from the Board

The Board, ever mindful of the size of the VQAO organization, is satisfied with stakeholder
relations and the degree to which the Executive Director and the Ministry are aware of the
sector’s issues. Comments inevitably turn to the call for the government to create one Cabinet
post responsible for the full panoply of issues related to the wine sector.

6.5 Summary and Observations in Stakeholder Relations

The Board is doing a good job being apprised of sector issues, and participates where
necessary to gather input from key stakeholders.

165
VQA Ontario Business Plan 2008.
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7.0 Operational Performance

Another key objective of this review is to evaluate the VQA'’s opggational performance regarding
the management and delivery of its core functions and services . This section of the report is
organized into two subsections that summarize key areas of evaluation. The first subsection
provides an assessment focusing on the core operational functions of the organization. The final
subsection provides a summary of future considerations / recommendations for improvement.

The VQA performs at a level that meets its mission — “to effectively manage the appellation
system while striving for continuous improvements in wine quality. Communicate the VQA
promise of origin and authenticity of consumers.” The VQA has adequate processes in place to
approve, monitor and enforce its wine quality through a strong partnership with the LCBO and
actively promotes the appellations in Ontario.

7.1 Operational Functions

Licensing and Registration

The VQA does not license wineries, but has a membership. Licensing is done on the
manufacturing by AGCO. To gain membership, an applicant must provide an application form,
the manufacturing license, and a fee of $1000 per year.

The VQA’s membership has grown about 8% annually in the last few years. Currently they have
106 members.

Monitoring and Inspections

The approval and inspections processes are thorough and timely. The approval of every wine
prior to bottling provides a strong safeguard to the industry.

There are three components involved in the approval of wines; the tasting panel assessment,
laboratory testing and the labelling. In order to approve a wine, all three tests must be passed,
at which time the wine maker will be provided notice and can bottle their wine. The cost to the
wine maker for this testing is $195 per wine. In the case that a wine fails, it can re-submit the
wine up to three times for further testing. This process takes about three weeks, but there are
mechanisms to fast track the testing if required. There are approximately 1,600 applications
done annually with about a 93% approval rate.

166
Sources
Interview with Registrar
. Vintners Quality Alliance Ontario 2008 Annual Report
L] VQA website
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The VQA contracts the testing to the LCBO. An electronic system allows the sharing of data
between the VQA and the LCBO.

Beyond the testing of each wine, the LCBO conducts audits on each winery every five to seven
months on behalf of the VQA. These audits are comprehensive and review the winery records,
inventory, bottled wine, etc.

The VQA also conducts unannounced inspections of retail outlets at the wineries to ensure that
only approved wines are being sold, to check the labels and to ensure that the correct wine is in
the bottle.

Any findings from the audits or inspections are provided to the wine maker and followed up as
required, some are followed up in compliance orders, but these are few.

Enforcement and Investigations

The main issue that the VQA enforces is the selling of unapproved wine. If this is found, an e-
mail will be sent to the wine maker to notify them and a site visit will be made within two to three
days. If the wine maker continues to sell the unapproved wine, a compliance order will be
issued to take the wine off the shelf. Three to four compliance orders are issued annually. In the
case where the wine maker does not comply with the compliance order, charges will be laid.
This has happened twice in ten years.

Due to the low frequency of these situations, the VQAO contracts out some of its enforcement
activities.
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Appeals & Customer Complaint Handling
Complaints

Although there is a written complaints process, it is used very rarely. There has been one
complaint in the last three years at the VQAO.

Appeals

If membership is revoked, the decision can be appealed to the AGCO Tribunal. The information
on how to appeal is provided with the decision.

A winery can submit samples of the same wine three times to the wine tasting panel. If after

three times the wine still fails, it has failed the testing and will not be approved. If this decision is
appealed, the wine will be tested by an appeal panel that consists of a different group of people
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including academics, winemakers and others. The decision by this panel is final. Approximately
two thirds of the wines do not pass the appeals process.

Public Education and Communications
Communication of Rules and Training

Education for the wine makers is gained in a number of ways. Auditors and inspectors will
provide communication of rules informally during audits to support the growth of the wine
makers. This advice might range from rules on labelling to rules on the bottling of wine.

The VQAO also coordinates wine maker forums where small groups of wine makers will come
together to discuss issues and ‘problem’ wines in anonymous tasting forums and to learn from
each other. The intention is to bring together those new to the industry with those who are more
experienced to develop a network within Ontario. These forums have been well received and
are ongoing.

The VQAO also develops a winery report card annually. These report cards provide a tally of all
testing done for the winery over the year and provide a comparison against the broader testing
results. The report card provides a summary of the issues and methods to solve these issues.
These report cards have been very well received and are used as a communication tool and
educational tool.

Public Awareness

The VQAO contributes $250,000, or about one quarter of its revenues, to the Wine Council of
Ontario to promote the appellations of Ontario. The VQAO also has a comprehensive website
providing information to the consumer.

Evaluation

Strategic and Business Planning

The VQAO has a five-year strategic planning cycle. The Board plays an active role in the
development of the strategic plan and regularly monitors the progress made on reaching its
strategic targets.

Performance Metrics

The VQAO tracks the key performance metrics such as the number of applications, number of
approvals, inspections, audits, warnings, compliance orders and tribunal hearings. Data is
available back to 2001.

Quatrterly reports are presented to the Board.

Consumer Protection Metrics

Like the other consumer protection DAAS, there is no single measure of consumer protection.

However, the rigourous testing of each wine and the thorough inspection process indicate that
consumers are protected.
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Benchmarking

There are few regulators that play in the same industry as the VQAO. The BC Wine Authority
was only just launched and there are no others in Canada. The VQAO does interface with other
jurisdictions to keep informed of label regulation and tasting/testing practices.

Consumer Surveys

The VQAO is in the process of conducting its first satisfaction survey to be carried out in late
summer of 2009. This survey will be administered to all of its members and will issue questions
regarding the value of the regulator and appropriate service levels.

A targeted survey was conducted on the report card and the feedback was all positive.
Compensation Fund

The VQAO does not have a standard compensation fund, but maintains a $200,000 legal fund

to support its needs as required. This fund has never been used.

7.2 Summary and Observations in Operational Performance

The VQAO has developed and implemented practices that meet best practices in most areas.
The VQAO is constantly monitoring the wine industry in Ontario and has processes in place to
protect the consumer and improve the awareness of the appellations in Ontario.
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8.0 Recommendations

There are no recommendations pertaining to VQAO. It appears to be a focused well-run
organization.
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1 Appendix A - Steering Committee Members
Evaluative Questions derived from RFP

DAA Ministry Steering Committee Members:

o0 Frank Denton, Project Sponsor

Deborah Brown

John Mitsopulos

Diane Zimnica

Cheryle Gallant

In addition, Ben Valido acted as Project Manager and Kathy Clarke as
Project Lead.

The committee has met weekly since November 12, 2008.

O O O0OO0Oo

Evaluative Questions:

1. Governance, Accountability and Relationship practices

For each DAA board structure and practices, including how their Directors are appointed
to the board

= Is there an appropriate balance of stakeholder representation?
= |s the number of Ministerial Appointees on the board sufficient?

= Are there appropriate guidelines to prevent and address potential conflict-of-
interest situations?

= Are there necessary “firewalls” to ensure that the Registrars’ decisions on
regulatory matters are made without Board interference?

» Do board members clearly understand their obligations to act in the public
interest and how is this communicated and measured?

= How are board members evaluated? Are specific skill sets and behaviours
required and training provided for all positions (e.g., Chair of Board, Chair of
audit committee, etc)?

= Are DAAs satisfied with the calibre and performance of their Board members,
including ministerial appointees, and the public servants who sit on those
Boards?

Oversight by the Ministry (e.g. roles and resources)

= Have roles, resources and responsibilities within the Ministry been adequately
and appropriately defined to fulfil the oversight responsibilities assigned to the
Liaison Unit?

» Does the Ministry currently have access to sufficient technical and policy
expertise (in-house and otherwise) to be able to properly evaluate the merits of
DAA-initiated regulatory proposals?

= Does the Ministry provide adequate direction to the DAAs with respect to
government priority areas in policy development?

» |s the Ministry responsive to the need for legislative/regulatory/policy changes?
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» |ndividual DAA Administrative Agreements and/or any accountability agreements

= For post 1997-DAAs, are the accountability mechanisms contained in the
administrative agreements adequate and appropriate?

» Are the accountability mechanisms for pre-1997 Delegated Authorities (Tarion,
Board of Funeral Services) adequate? If not, how can they be improved?

= Qverall, does the governance and accountability framework established for each
Delegated Authority meet or exceed the relevant, generally accepted “best
practices” standards (e.g. Management Board Guidelines, federal Treasury
Board accountability standards, ASD arrangements in other jurisdictions, etc.)?

= Should the DAAs fall under Officers of the Legislature, including the purview of
the Auditor General of Ontario, the Privacy Commissioner, Ombudsman, The
Environmental Commissioner, Integrity Commissioner, and other
accountability/legislative frameworks?

Reporting and accountability framework for new business ventures

» The TSSA and the ESA engage in non-delegated business initiatives, both in
Ontario and in other jurisdictions. Are adequate provisions in place to ensure
that such business ventures do not detract from the DAAs’ ability to deliver
delegated services to Ontarians and are they transparent to the Ministry? What
should be the guiding principles that permit such non-delegated business?

Communication practices with respect to internal issue management protocols with the
Ministry and DAA external crisis management or media relations

= Are the current issues management, correspondence handling, and
communications protocols between the Ministry and the DAAs adequate and well
understood by all parties?

Best practices and models used in other jurisdictions

= Are there any provisions from other governance models that may benefit the
DAA model?

2. Performance

Analysis of the quality and effectiveness of information with respect to the delivery of
programs for compliance and enforcement, risk management frameworks, licensing and
registration, industry professionalism, public education and awareness, compensation
funds, consumer complaints handling, internal discipline and appeals process

» The consultant shall identify and assemble reliable process and outcome
measures, which are demonstrative of DAAs’ performance over a representative
timeframe (e.g., 5 — 10 years) on core functions. Examples include: inspections,
expenditures on consumer education, licensing turnaround times, etc.

» The consultant shall also assess whether the DAAs performance measures are
commensurate with outcomes (i.e., how does the DAA know that the data it
tracks will enable it to measure a safety outcome?)

= For DAAs where statutory responsibilities were previously delivered by the
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government, or a government agency, the consultant shall compare the
performance of the DAA with its pre-delegation counterpart, and draw
conclusions with respect to the overall state of safety and/or consumer protection
before and after delegation.

» The consultant shall also undertake a thorough review of industry and consumer
satisfaction with core DAA services by evaluating existing survey and complaint
data (where applicable and available) and by conducting focus groups and/or
limited surveys with relevant industry and consumer stakeholders.

In evaluating DAA operational performance the consultant shall, at a minimum, address
the following kinds of questions:

= Measuring Effectiveness:

(0]

(0]

(0]

(0]

Where possible, do DAAs benchmark their performance on key indicators
against those of similar regulatory service providers in other jurisdictions?
Is this/would this be a useful practice to undertake?

Are mechanisms in place for both the DAAs and the Ministry to evaluate
results on an ongoing basis (i.e., is there a correlation between published
business plan commitments and achievements listed in DAAs’ annual
reports)?

What are the incentives for good performance for the Board, its members
and the CEO? What are the disincentives?

Are there sufficient internal controls/checks and balances between
statutory directors and the CEO?

= Compliance and Enforcement:

(0]

Are DAAs implementing risk-based compliance strategies? What are the
possible benefits and/or drawbacks of this approach?

Have risk management and mitigation practices (at both the DAASs’
governance and regulatory levels) kept pace with international standards?

= Licensing and Registration Application Turnaround Times:

(0]

Do existing turnaround times for licensing and registration applications
strike an appropriate operational balance between being responsive to
industry needs and adequately protecting public safety and consumer
interests?

» Raising Industry Professionalism:

(0]

- Where applicable, are Administrative Authorities taking appropriate
steps to measure and assess the results of the various educational
programs they have developed to increase professionalism among
industry practitioners?
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Public Education and Awareness:

0 Have resources devoted to consumer education and public awareness
activities increased since delegation? Is there evidence that these
activities are generally effective?

Compensation Funds:

o0 Have DAAs consistently demonstrated financial responsibility,
accountability and fairness in the management of statutory compensation
funds?

Consumer Complaints Handling:

0 Are existing consumer appeal mechanisms adequate (e.g. fair,
transparent, affordable and timely)?

Internal Discipline and Appeals Process:
o0 Is the process transparent to registrants/licensees and consumers?

3. Public and Industry Relations

Stakeholder engagement practices - corporate (DAA and industry/public) and
regulatory (Ministry and DAA/industry/public)

o Are the current stakeholder engagement practices effective?

Consumer and industry satisfaction in interactions with the DAAs

o Are the DAA’s sufficiently interacting with consumers and the industry and
are they satisfied with the amount of interaction?
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2 Appendix B — List of Interviewees and Focus Group
Participants

Electrical Safety Authority:

All Board of Directors: A survey was implemented in December 2008.

Board of Directors: John Wiersma, Margaret Kelch, Bob Stelzer, Oskar
Sigvaladason, John Raepple (also electrical contractor business owner)
Consumer Advisory Council Chairs: Chris Ferguson (by phone), John Buchanan,
Dick Vosburgh

ECRA Chair and Vice-Chair: Glenn Carr, Dave Ackison

CEO, Bob Stelzer

ESA Staff: Mark Taylor, Peter Marcucci, Maria lafano, Lucy Impera, Ron
Schertzer, Francis Hardy, Scott Saint

Ontario Ministry of Small Business and Consumer Services:

Sector Liaison Branch: Deborah Brown, Cheryle Gallant, lan Drew, Abigail Avila,
Deborah Imran and Hartley Lin

Policy Branch: John Mitsopulos, Larissa Hretchka, Rob Harper, Nicole Stewart
and Terry lrwin

Legal Services Branch: Diane Zimnica, Rosemary Logan, Neil Hartung, and Allan
Doppelt

OPS Ministerial Appointees: D. Brown, M. Shenstone, R. Dowler

Deputy Minister: Angela Longo

Minister: Harinder S. Takhar

Stakeholders:

Construction Safety Association: Jim Stekkette

CFIB: Judith Andrews, Satinder Chera, and Tom Charette

Consumers Council of Canada: Executive - Christina Besantz, Board Members -
Eleanor Friedland, Bill Huzar, Joan Huzar, Michael Lio

Consumers’ Association of Canada: Mel Fruitman, Vice President, Issues
(Ontario)

Technical Standards and Safety Authority:

All Board of Directors: A survey was implemented in December 2008.

Board of Directors: Rudy Reidl, George Irwin, Allan Kupcis and Kathy Milsom
Consumers Advisory Council: Patricia Jensen, Elizabeth Nielsen, Kathy & Sheila
for Kathryn Woodcock, Elizabeth Virc, Matilda Presner, Mary Ferreira
Committee of Chairs: Peter Harschnitz (Boilers and Pressure Vessels Advisory
Council); Lloyd Hall (Upholstered and Stuffed Articles Advisory Council); Patricia
Jensen (Consumers Advisory Council and Ski Lifts Advisory Council); Bill Vale
(Natural Gas Advisory Council); Mr. Richard Kaczmarczyk (Elevating Devices
Advisory Council); David Karn (Propane Advisory Council)

CEO, Kathy Milsom

Liquid Fuels Advisory Council: Ken Jamieson

TSSA Staff: David Scriven, Tom Ayres, Dave Lisle, Luisa Armstrong, Roland
Hadaller, John Marshall, Dara Vorkapic, and Srikanth Mangalam

Propane Advisory Council: David Karn (by phone)
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=  Ski Lifts Advisory Council: Bruce Haynes
» Operating Engineers Advisory Council: Colin Andrews (by phone)
» Fuels Safety On-Line Inc., Jim Mackie
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3 Appendix C—-Board Survey

1. Introduction

The Ministry of Small Business and Consumer Services has hired the firm of Elaine
Todres and Associates to conduct a review of the DAAs in the province. The Chair and
CEO of your DAA is aware of this and has endorsed the study. This survey instrument
is being sent to you as a member of the Board of a DAA and we strongly urge your
participation, so that your voice can be heard. There are no right or wrong answers.
The survey should take 30 to 40 minutes to complete. The timeline for the study is
very tight and we would like to have your responses by Dec 31, 2008. Your answers
will not be identified by respondent; rather, the answers will be collated as group

data. Thank you in advance for your cooperation in this timely study. The best of the
Holiday Season to you and yours. Should you have any additional comments, please
contact Dr. Todres at elaine@todresleadership.com

2. Board Representation and Composition
1. Which of the following DAAs are you affiliated with?

2. What is your connection to the board?

3. Do you think that the current number of Ministerial appointments on the
Board is sufficient?

4, Any additional comments about Board Representation?

3. Stakeholders

The Ministry of Small Business and Consumer Services appoints a minority of members
(public servants or citizens-at-large) to the Board.

1. Do you think that the current balance of stakeholders on the Board is
sufficient?

Does the Board discuss the notion of "public interest"?

Are the interests of small business adequately represented on the Board?
Are stakeholder engagement practices effective?

Is the relationship between the Board and its industry councils effective?

Is the relationship between the Board and its consumer council effective?

N o g > w N

Any other comments about Stakeholders?
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4. Application of Board Policies

Boards normally have policies and guidelines under which they operate.

1.

10.
11.

12.

Does the current conflict of interest (COIl) policy address the type of
conflicts likely to arise at the Board?

Are you satisfied with the manner in which COl is handled at the Board?

There presently are firewalls to ensure that the statutory
directors/registrars decisions are made without board or CEO interference.
Are there sufficient firewalls to ensure that statutory directors' or
registrars' decision are made without: Board interference, CEO
interference?

Currently there is training/orientation for the Board. Do you think this
training/orientation is adequate?

Are you satisfied with the Board's approach to self-evaluation?

Are you satisfied with the calibre of: Board Members, Ministerial
Appointments, Public Servants?

Are you satisfied with the performance of: the Board as a whole, Ministerial
appointees collectively, Public Servants?

Are you aware of the performance incentives for the CEO?
Are these incentives appropriate?
Are these incentives aligned with the Mission/Mandate of the DAA?

Does the Board take actions to ensure its obligation to act in the Public
Interest?

Any comments about the application of Board policies?

5. Ministry Oversight

The Ministry of Small Business and Consumer Services is responsible for overall
accountability and control of the regulatory legislation of the DAAs.

Are you aware of the nature of the Ministry's oversight function?
Is this oversight function appropriate?

Does the Ministry have access to sufficient technical expertise (in-house or
otherwise) to evaluate the DAA-initiated regulatory proposals?

Does the Ministry have access to sufficient policy expertise (in-house or
otherwise) to evaluate DAA-initiated regulatory proposals?

Does the Ministry provide adequate direction to the DAA re: priorities in
policy development?

Is the Ministry responsive to the need for: legislative change, regulatory
change, policy change?

Any comments about the Ministry's oversight function?
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6. Communication/lssues Management

1. Are there Board protocols for dealing with crises and issues?

2. Are these protocols/practices concerning internal issue management:
sufficient, appropriate?

3. Are communication protocols/practices concerning external crisis
management and media relations: sufficient, appropriate?

4, Any comments about Communications/Issues Management?

7. The DAA Model

Do you believe that DAA's should fall under the following Offices of
theLegislature: Ontario Privacy Commissioner, Ontario Integrity
Commissioner, Ombudsman?

2. The DAAs are now engaged in new business opportunities. Do you believe
that these activities are appropriate?

3. Is the manner in which the Board considers non-mandated business
opportunities sufficient from an Board oversight perspective?

4, The DAA has established processes for developing regulatory proposals.
Are these processes: sufficient, appropriate?

5. Is the current DAA model effective?

Do you have any other comments about the DAA Model?
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4 Appendix D — Regulatory Impact Analysis (RIA)

The OECD Reference Checklist for Regulatory Impact Analysis
1. Is the problem correctly defined?
The problem to be solved should be precisely stated, giving evidence of its nature and
magnitude, and explaining why it has arisen (identifying the incentives of affected
entities).
2. Is government action justified?
Government intervention should be based on explicit evidence that government action is
justified, given the nature of the problem, the likely benefits and costs of action (based
on a realistic assessment of government effectiveness), and alternative mechanisms for
addressing the problem.
3. Is regulation the best form of government action?
Regulators should carry out, early in the regulatory process, an informed comparison of
a variety of regulatory and non-regulatory policy instruments, considering relevant
issues such as costs, benefits, distributional effects and administrative requirements.
4. |Is there alegal basis for regulation?
Regulatory processes should be structured so that all regulatory decisions rigorously
respect the “rule of law”; that is, responsibility should be explicit for ensuring that all
regulations are authorized by higher-level regulations and consistent with treaty
obligations, and comply with relevant legal principles such as certainty, proportionality
and applicable procedural requirements.
5. What is the appropriate level (or levels) of government for this action?
Regulators should choose the most appropriate level of government to take action, or if
multiple levels are involved, should design effective systems of co-ordination between
levels of government.
6. Do the benefits of regulation justify the costs?
Regulators should estimate the total expected costs and benefits of each regulatory
proposal and of feasible alternatives, and should make the estimates available in
accessible format to decision-makers. The costs of government action should be
justified by its benefits before action is taken.
7. Is the distribution of effects across society transparent?
To the extent that distributive and equity values are affected by government intervention,
regulators should make transparent the distribution of regulatory costs and benefits
across social groups.
8. Is the regulation clear, consistent, comprehensible and accessible to users?
Regulators should assess whether rules will be understood by likely users, and to that
end should take steps to ensure that the text and structure of rules are as clear as
possible.
9. Have all interested parties had the opportunity to present their views?
Regulations should be developed in an open and transparent fashion, with appropriate
procedures for effective and timely input from interested parties such as affected
businesses and trade unions, other interest groups, or other levels of government.
10. How will compliance be achieved?
Regulators should assess the incentives and institutions through which the regulation
will take effect, and should design responsive implementation strategies that make the
best use of them.
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4.1 OECD Checklist For Regulatory Management

The OECD has been examining trends in best practice for regulatory bodies for a
considerable period of time. It has developed a ve1ry useful checklist which meshes

nicely with our concept of Regulatory Governance:
= To what extent are capacities created that ensure consistent and coherent
application of principles of quality regulation?

0 Rule-making process must provide for priority-setting and co-ordination of
regulatory activities.

= Are the legal basis and the economic and social impacts of drafts of new
regulations reviewed? What performance measurements are being envisaged for
reviewing the economic and social impacts of new regulations?

o Decision makers and stakeholders should be provided with information
about effects of new regulation that should include close analysis of the
problem to be solved and alternative solutions, as well as the impacts of
the proposed regulatory solution.

= Are the legal basis and the economic and social impacts of existing regulations
reviewed, and if so, what use is made of performance measurements?

o0 Periodic reviews need to incorporate a mechanism for input by affected
stakeholders, to build public support and to consult interest groups.

= To what extent are rules, regulatory institutions, and the regulatory management
process itself transparent, clear and predictable to users both inside and outside
the government?

o Transparency reinforces legitimacy and fairness of regulatory processes
and involves a wide range of practices, including standardised processes
for making and changing regulations; consultation with interested parties;
plain language in drafting; publication, codification, and other ways of
making rules easy to find and understand; controls on administrative
discretion; and implementation and appeals processes that are
predictable and consistent.

= Are there effective public consultation mechanisms and procedures including
prior notification open to regulated parties and other stakeholders, non-
governmental organisations, the private sector, advisory bodies, accreditation
bodies, standards-development organisations and other governments?

0 The Canadian Federal government has developed guidance concerning
the appropriateness of consultations prior to seeking Cabinet’s
consideration of a regulatory proposal, together with the outcome of the
consultations, such as stakeholder support. This plays a role in
determining whether Cabinet will approve the prez-publication of the

proposal for comments by the public in general.

1

APEC-OECD Integrated Checklist on Regulatory Reform — A Policy Instrument for Regulatory Quality,
Competition Policy and Market Openness. THE APEC-OECD CO-OPERATIVE INITIATIVE ON
REGULATORY REFORM is a Joint Activity of the OECD Regulatory Reform Programme (Directorate for
Public Governance and Territorial Development) and the APEC Competition Policy and Deregulation Group
(CPDG) convened by the Federal Competition Commission of Mexico.
gttp://www.oecd.orq/dataoecd/41/9/34989455.pdf, pages 12 and 18.

Jacobzone, Stephane, Chang-Wong Choi, Clarie Miguet: Indicators of Regulatory Management Systems
(OECD Working Papers on Public Governance 2007/4), page 28.
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» To what extent are clear and transparent methodologies and criteria used to
analyse the regulatory impact when developing new regulations and reviewing
existing regulations?

0 The development of a Regulatory Impact Analysis (RIA) helps to organise
and consolidate all the possible impacts and elements for the decision at
various stages of policy development. In particular, RIA can become the
main vehicle to systematically review the legal basis and economic
impacts of existing or new regulations and to structure the adjoining
decision-making process. Indeed, a RIA should not be thought of as an
after-the-fact exercise when the regulatory decision has been made.
Rather, a RIA should help form the policy investigation and analysis
carried out through the development of the rules. The analytical
approach underlying the rules should always be considered to be
proportional to the situation, but consistent guidance should be developed
to deal with the appropriate complexity and level of analysis. Efforts are
often needed to develop the capacity to carry out and make use of RIA; in
their absence, other practices should be adopted to assess regulatory
impacts.

* How are alternatives to regulation assessed?

0 The range of policy tools and their uses is expanding as experimentation
occurs, learning is shared and understanding of the potential role of
markets increases. Regulators and policy makers should consider
alternative forms of regulation to achieve their regulatory objective, such
as use of performance rather than design criteria.

= To what extent have measures been taken to assure compliance with and
enforcement of regulations?

o A compliance friendly regulation requires governments to pay attention to
compliance considerations in the decision-making process. Regulations
should be designed, implemented and enforced in a way to ensure that
the highest appropriate level of compliance is achieved. Commonly used
tools to increase the level of compliance are ex ante evaluation of
compliance factors, development of alternative ways for compliance,
compliance assistance, compliance incentives, or providing for a range of
enforcement responses. Regulators should have sufficient capacity to
enforce regulations. An appeal mechanism against regulatory abuse
must also be in place.

This checklist list of questions is meant to trigger a Board’s consideration of how its
Authority is delivering its core functions as a regulator.
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4.2 Example of Regulatory Policies: Canadian Regulatory
Policy

Regulatory impact analysis statement - Medium/high impact template3
Executive summary (Maximum 60 lines)

Issue: A brief statement to describe the issue that the regulation will address and
why government intervention is needed through regulation.

Description: A brief description of the proposed regulatory action and how it
addresses the issue.

Cost-benefit statement: A bottom-line statement of the costs ($) and a short
statement of what the benefits would be to protect and advance the public interest in
health, safety and security, the quality of the environment, and the social and
economic well-being of Canadians.

Business and consumer impacts: A statement on the impacts on administrative
burden, competition and consumers.

Domestic and international coordination and cooperation: A statement on
domestic and international coordination and cooperation including trade impacts.
When specific Canadian requirements are proposed, a statement of the rationale for
the Canadian approach.

Performance measurement and evaluation plan: A brief description, when
required, of the performance measurement and evaluation plan to ensure that
regulation continually meets its initial objectives.

Issue
Describe the issues, including a clear risk assessment, and demonstrate why
government intervention is needed.

The full risk assessment is available at http://www.(Your Department Web Site)

Objectives
State the objectives of the proposed regulatory action in concrete terms and its broader
policy context.

Description
A description of the proposed regulatory action.

Regulatory and non-regulatory options considered

(For guidance see Assessing, Selecting, and Implementing Instruments for Government
Action and Canadian Cost-Benefit Analysis Guide: Regulatory Proposals at
www.regulation.gc.ca)

3
Government of Canada Regulation website: http://www.regulation.gc.ca/documents/rias-gime/rias-gime-

eng.asp
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Describe the regulatory and non-regulatory options, including the proposed regulatory
action, and the key differences between the options.

Benefits and costs

(For guidance see Canadian Cost-Benefit Analysis Guide: Regulatory Proposals at
www.requlation.gc.ca)

Quantify (qualify when not possible to quantify) the benefits, costs and net benefits of the
selected option, including how the impacts may be distributed across various
stakeholders, sectors or regions. When a cost-benefit analysis or a risk assessment is
done, a Cost-Benefit Statement must be included in the RIAS to clearly communicate
costs and benefits.

The full cost-benefit analysis is available at http://www.(Your Department Web Site)

Final Total
Cost-Benefit Statement | Base Year: ... | Year: (PV) Average Annual
A. Quantified Impacts $
By
Benefits Stakeholder
By
Costs Stakeholder

Net Benefits

B. Quantified Impacts in Non-$; e.g. Risk Assessment

By
Positive Impacts Stakeholder
By
Negative Impacts Stakeholder

C. Qualitative Impacts

Short list of qualitative impacts (positive and negative) by stakeholder.

Report on the impact on the economy, administrative burden, business impacts,
consumer impacts, competition and on the domestic and international trade impacts
(exports and imports). Describe how the recommended option has been developed to
minimize: unnecessary administrative burden, business impacts, social and consumer
impacts, competition, negative impacts on health, safety, the environment or the
economy.

Rationale

The selected option should be based on a rationale that flows from the analysis provided
above including costs and benefits and consultation results.

Describe why this option results in the greatest overall benefit and how it will meet the
objectives stated above, how it is proportionate to the degree and type of risk presented
by the issue, and why it will not unduly impact other areas or sectors.

Note any cooperation and coordination efforts undertaken, including between federal
departments, with other governments in Canada, and internationally. If coordinated or
cooperative approaches have not been used, describe why not. When specific
Canadian requirements are proposed, describe the rationale for the Canadian approach.
(For guidance see Guidelines on International Regulatory Obligations and Cooperation
at www.regulation.gc.ca)
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Consultation

(For guidance see Guidelines for Effective Regulatory Consultations at
www.reqgulation.gc.ca)

Describe the consultation process, the main views of consulted parties and how they
were taken into account.

Implementation, enforcement and service standards

Describe the implementation plan, including any communication or outreach activities,
dates of effect, partner institutions and how cooperation and coordination will be applied
to ensure effective and efficient implementation.

Describe existing or proposed compliance and enforcement strategies, including the
planning undertaken to ensure adequate resource allocation and training, where
necessary. If additional resources are not required, describe how the activities will be
funded.

Identify the service standard associated with the regulatory program (when required),
and describe how the department will monitor its performance against the standard.

Performance measurement and evaluation

Re-state the objectives in the form of measurable outcomes, and describe the
performance measurement and evaluation plan (when required) for the regulatory
program, including timelines for follow-up.

Contact
Identify the contact person(s) for public enquiries.
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5 Appendix E — Consultation Policies

According to the Treasury Board of Canada Secretariat, best practices
consultation policies for regulatory bodies would include the following
components:

Components of Effective Regulatory Consultations
» Ongoing, Constructive, and Professional Relationship with Stakeholders
= Consultation Plan
0 Statement of purpose and objectives
Public environment analysis
Developing realistic timelines
Internal and interdepartmental coordination
Selecting consultation tools
Selecting participants
Effective budgeting
Ongoing evaluation, end-of-process evaluation, and documentation
o Feedback/follow-up
» Conducting the Consultations
o Communicating neutral, relevant, and timely information
o Ensuring that officials have the necessary skills

O O0OO0OO0OO0OO0OO0o

The Treasury Board of Canada Secretariat Website' offers a number of checklists
related to this Consultation Policy.

4

Treasury Board of Canada Secretariat Website, http://www.regulation.gc.ca/documents/gl-ld/erc-cer/erc-
cer-eng.pdf, “Guidelines for Effective Regulatory Consultations”, © Her Majesty the Queen in Right of
Canada,represented by the President of the Treasury Board, 2007.
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6 Appendix F - Regulatory Plan’

Annual Regulatory Plans

Guidelines for departments and agencies on preparing and publishing annual regulatory
plans - Office of Best Practice Regulation, April 2008

Introduction

The Government’s small business election policy A Small Business Agenda for the New
Millennium included a commitment that agencies would publish regulatory plans. The
plans provide business and the community with ready access to information about past
and planned changes to Commonwealth regulation, and make it easier for business to
take part in the development of regulation that affects them.

The Australian Government, in consultation with regulatory agencies, has developed a
strategy to implement this commitment. This guide provides information on how to
prepare and publish regulatory plans.

Who has to publish an annual regulatory plan?

Any agency which is responsible for regulatory changes that may require a Regulation
Impact Statement or Business Cost Calculator report (or equivalent) will be required to
publish a regulatory plan. It is up to individual departments and agencies to manage the
coordination and publication of regulatory plans within their portfolio.
There are two main options:
» Departments coordinate and publish an annual regulatory plan on behalf of the
whole portfolio, including any portfolio agencies, or
» The department and each agency within the portfolio coordinate and publish
individual annual regulatory plans.
For the regulatory plan process to be effective, all agencies should review their
regulatory activities periodically and consider the need to identify any changes (including
planned changes) though the publication of a regulatory plan or updates to their existing
plan.

What is a regulatory plan?

Each regulatory plan will consist of two distinct types of entries:
» information about changes to business regulation which occurred in the previous
financial year; and
» information about activities planned for the forthcoming financial year which could
lead to changes in business regulation.

Regulatory plans provide business operators, business representatives, other
stakeholders and the public with access to information about changes to Australian
Government business regulation.

The Plan should include a consultation strategy for all regulatory proposals which require
a BCC report or RIS to be prepared in the next twelve months or so. To provide

5
Australian Government: http://www.finance.gov.au/obpr/docs/OBPR-ARP-Guidelines-2008.rtf
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transparency and embed best practice consultation practices, the Plans should address
the following:

= What consultation has already occurred on the proposal?

» What is the objective of each consultation round?

=  Who will be consulted at each round?

» |n what form will consultation occur at each round?

=  When will each round of consultation commence?

» How long will the round last?

“Business regulation” includes primary legislation, subordinate legislation, quasi-
regulation or treaties which have medium business compliance costs or a significant
impact on business and individuals or the economy. Quasi-regulation refers to rules or
arrangements where governments influence businesses to comply, but which do not
form part of explicit government regulation. Information on how to identify relevant
changes and future activities which need to be included in regulatory plans is at pages 5-
7.

A description of the fields of information to be completed for each type of entry is
incorporated in the templates on pages 8-10 of these guidelines.

When do agencies have to publish regulatory plans?

Each agency is to publish a regulatory plan on the Internet each July.

Agencies are advised to start preparation of their regulatory plan around the beginning of
April in each year (or earlier, if agencies wish), to allow publication in July.

Agencies can amend their regulatory plan entries, add new entries or remove obsolete
entries at any time.

What does an agency have to do to publish its regulatory plan?

Each agency is to publish its regulatory plan on its own website and forward a single
Internet address for the plan to the Office of Best Practice Regulation (see contact
details below). The Office of Best Practice Regulation will publish a links page which will
provide links to all of the individual agency regulatory plans.

Agency websites will each have their own standard requirements for look and
presentation, and it is expected that agency regulatory plans will conform to these
varying requirements. This means that, while agency regulatory plans will have common
standards for content as detailed below, they will vary in layout and presentation. The
structure of each plan will also be at the discretion of the relevant agency. The only
requirement is that there be a single internet address for access to the whole plan.

It is up to each agency to decide whether to continue to make previous year’s plans
available through the website, or simply replace the old version of the regulatory plan
with the new one each July.

Contact for further information:

For further information or advice on the preparation of regulatory plans, please contact:
Office of Best Practice Regulation

Department of Finance and Deregulation

Phone: (02) 6215 1955

Email: helpdesk@obpr.gov.au
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Preparing a regulatory plan
What sort of activities should be the subject of a regulatory plan entry?
Past changes

Any change to business regulation should be included unless the change falls into one
of the exception categories set out below.

A change to regulation may take the form of introduction of new regulation, amendment
to existing regulation or repeal of regulation.

Agencies should review all changes to primary and subordinate legislation, quasi-
regulation or treaties which have occurred in the relevant period and consider whether
they require an entry in their regulatory plan.

They should include all legislation which has been introduced or is awaiting introduction
where opportunities for consultation have now concluded.

Future activities

Entries should be included, subject to the exceptions set out below, about any activity
which is to take place during the forthcoming financial year which could lead to a change
in business regulation.

The critical test is whether an activity such as a regulatory change or a review of
legislation is to commence or continue in the next year. Information should be included
in the regulatory plan, even if any regulatory change would not take place until a later
year.

Activities should be included even if there is no certainty that regulatory change will
result. If regulatory change is one of the possible outcomes of an agency activity, the
activity should be included in the plan.

The following is a list of some of the types of activity which should be included:

» policy development processes aimed at finding a way to address a particular
problem or achieve an objective where regulation is likely to be one of the
options under consideration;

= development of the Government response to a report or inquiry, especially where
regulatory change has been put forward as a possibility;

= review of a piece of legislation;

= sunsetting legislation;

» implementation of election promises or government undertakings; and

= legislation in the process of drafting, where consultation is still being undertaken.
Exceptions

The following should not be included in regulatory plans:
= regulations that are likely to have no or a low impact on business and individuals
or the economy;
» regulations that involve consideration of specific Government purchases;
= regulations of a state or self-governing territory that apply in a non-self governing
territory;
» anticipated activity about which it would be inappropriate to publish information.
In addition, there will be some regulatory activities which agencies are unable to foresee
at the start of the financial year. Obviously, no information about such activities will be
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included in the agency’s annual plan published at the start of the year. However,
agencies will have the option of adding information about these activities when it
becomes available.

What counts as “no or low” impacts

A change would only be regarded as having “no or low impacts” if the potential impacts
on the regulatory environment for businesses were less than medium or significant. In
considering whether to exclude matters from the regulatory plan on the grounds that
they have no or low impacts, departments and agencies should consider whether
businesses in affected industries would need to know about the matter in any
circumstances. If it is likely that businesses would have an interest in knowing about a
development, information about it should be included in the department’s or agency’s
regulatory plan.

Examples of regulatory changes that are likely to have low impacts on business and
individuals include:
» small changes in levies; fees (eg less than 10 per cent);
» business reporting requirements (eg a request to report electronically rather than
on paper where possible etc).
* minor alterations to definitions to better clarify the meaning of regulations where
this does not substantially alter behaviour of market participants;
»= minor alterations or corrections to ensure regulations meet the original policy
intent where this does not substantially alter behaviour of market participants;
» technical corrections to regulations (eg where reference has been made to the
wrong Act); and
» updates to legislation to change references to revised Acts etc.

Confidential proposals

Agencies are not required to publish information which they consider would be
inappropriate to disclose to the public. There will be some planned activities which
should not be included in regulatory plans because there are good reasons for keeping
them confidential.

There will also be situations where only limited information can be published about an
issue. Where this is the case, it should be included in the agency’s regulatory plan.
The considerations in deciding whether this exclusion applies are:

» |s there information about the activity in the public domain?; and
= |f there is no information in the public domain, is there any information which
could appropriately be published?

If there is some information about the activity in the public domain, then information
should be included in the regulatory plan. This would be the case, for example, if the
Government had:
= announced the development, review or amendment of legislation on the relevant
matter;
» indicated that it will be considering options for dealing with a particular matter,
where one of the options is likely to be regulation; or
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» initiated consultation on the matter, for example by calling for public submissions
or holding discussion forums.
An example of confidential activities is:
» an anticipated activity which is confidential because of national security
considerations.

What should be covered by a single entry in an agency’s regulatory plan?

As a general rule, each change to business regulation or planned regulatory activity
should be the subject of a separate entry in the regulatory plan.

However, there will be occasions when one entry can cover a number of legislative
changes, if they all relate essentially to the same issue. For example, in 1998 the
Government changed long service leave arrangements to the coal industry, and this
resulted in changes to five pieces of legislation. As all the changes contributed to the
same basic change in the regulatory environment it would be appropriate to cover these
changes by a single regulatory plan entry.

Conversely, if omnibus legislation makes more than one significant change to business
regulation and the changes are not closely related, it would be appropriate to prepare
more than one regulatory plan entry for a single piece of legislation.

What information should be included in each regulatory plan entry?
See templates on following pages for:

(i) Template for entries on PAST REGULATORY CHANGES

(i) Template for entries on PLANNED REGULATORY ACTIVITIES
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(i) Template for entries on Past Regulatory Changes

Type of entry

Each entry should indicate that it relates to a past change.

Title

For past regulatory changes, including legislation that has been
introduced but not yet passed, or is pending introduction, provide the title
of the Act, bill, legislative instrument or quasi-regulatory proposal.

Description of
issue

The purpose of the description is to give readers enough information to
determine whether the regulatory change is of interest to them. It should
usually be 50 to 150 words long. If the readers require more detailed
information they can obtain it through the contact person (see below).

The description should provide a succinct explanation of what has
occurred. This might include information about:

= the nature of the regulatory change;

» the purpose and benefits of the change; and/or

= who is affected and how.

A link to the regulatory instrument or information on how to obtain a copy
of the instrument should be provided. Similarly, a link should be provided
to the Regulation Impact Statement or Business Cost Calculator report,
where one was required.

Date of effect

In this field the agency should indicate the date on which the regulatory
change has come or will come into effect. If the change will come into
effect on an unknown future date, this fact should be included.

Where the date of effect is a future date which is subject to change,
agencies should periodically review the data to ensure it is up to date.

For legislation pending introduction, the date of proposed introduction
should be noted.

Contact details

Contact details should usually consist of the name, position, telephone
number, fax number and email address of a person whom members of
the public can contact for more information about the regulatory change
or activity.

The contact person should be someone with adequate knowledge of the
issue, but not of such seniority that they would not generally deal with
inquiries personally.

Agencies should not use general inquiry lines as the contact for
regulatory plan entries. However, it may be appropriate for agencies to
use generic contact phone numbers and email addresses for a range of
regulations where there is a high likelihood that individual contacts would
quickly become out of date. This is only appropriate if the generic contact
is designed specifically to deal with inquiries on regulatory change, and
there is a well maintained system for referring inquiries to a relevant
project officer.
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(ii) Template for entries on Planned Regulatory Activities

Type of entry

Each entry should indicate that it relates to a planned activity.

Title

The purpose of the title is to inform readers of the broad subject matter of
the regulatory change or activity. It should be in the order of three to
fifteen words long.

It may be appropriate to include the name of the regulation in the title if this
indicates the subject area of the regulation (e.g. "Changes to Food
Hygiene Standards"). However, where the name of the regulation does
not indicate a specific subject area, a more descriptive title should be used
(for example “Filing Fees for lodging unfair dismissals claims” would be a
more appropriate title than “Workplace Relations Amendment
Regulations”).

Description of
issue

The purpose of the description is to give readers enough information to
determine whether the regulatory change is of interest to them. It should
usually be 50 to 150 words long. If the readers require more detailed
information they can obtain it through the contact person (see below).

The description should provide information on the nature of the activity and

the sort of change which may result. This might include information about:
= the nature and objectives of the work to be undertaken by the

agency;,

the area of regulation which could be affected;

possible regulatory changes which may take place;

the purpose and benefits of anticipated changes; and

who may be affected and how.

The type of information which can be included in the description of future
activities will vary depending on the stage of development and the extent
to which information can be made publicly available. For example, if a
decision has been taken to consider an issue but work is at an early stage,
the agency may only be able to include broad information about the issues
to be considered. However, if work on an issue has advanced to the point
where detailed legislative change has been drafted and made public, the
description should provide an outline of the proposed change and how it
will affect businesses.

Consultation
opportunities

The purpose of this item is to inform readers about the opportunities they
will have to contribute to the development of regulation. Agencies are
encouraged to use this field as a tool for communicating with stakeholders
on consultation processes.

Information included should be concrete, and cover such matters as:

= what consultation has already occurred on the matter;
when future consultation will occur;
who will be consulted;
what they will be consulted on; and
how information on consultation will be provided, including the
release of ‘green papers’ (required for highly significant proposals),
discussion papers, draft Regulation Impact Statements and
exposure drafts of regulations (required for complex regulations)
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A link to where more information can be found about these consultation
opportunities should also be provided.

Agencies are encouraged to include details of this sort even where they
may be subject to change, noting that it will be possible to amend
information if this occurs.

Agencies should periodically review the information in this field to ensure
that it is up to date.

Expected
timetable

This field should include information about the estimated timetable for
major stages and milestones in the development of planned regulation
such as:

= commencement and conclusion of reviews;
= when policy approval is to be sought; and
= whenitis proposed to introduce regulation into the Parliament.

The information provided would represent the best estimate which the
agency could make at the time, and would be limited in some cases by
confidentiality considerations or uncertainty.

Agencies are encouraged to update information as timetables develop or
change.

Contact details

Contact details should usually consist of the name, position, telephone
number, fax number and email address of a person whom members of the
public can contact for more information about the regulatory change or
activity.

The contact person should be someone with adequate knowledge of the
issue, but not of such seniority that they would not generally deal with
inquiries personally.

Agencies should not use general inquiry lines as the contact for regulatory
plan entries. However, it may be appropriate for agencies to use generic
contact phone numbers and email addresses for a range of regulations
where there is a high likelihood that individual contacts would quickly
become out of date. This is only appropriate if the generic contact is
designed specifically to deal with inquiries on regulatory change, and there
is a well maintained system for referring inquiries to a relevant project
officer.

Date last
modified

Agencies should indicate the date when each entry was added or last
reviewed, so that readers will be aware of the currency of the information.
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7 Appendix G — Sanctions: Macrory Consultation
Document

The Macrory Consultation Document examined different forms of sanctions. For
example, with respect to enforceable undertakings, it noted:

In Australia, Enforceable Undertakings have proven to be an effective alternative
to criminal prosecution or other types of sanctions. Enforceable Undertakings
enable regulators to tailor their enforcement response to individual circumstances
and to take industry considerations and resources into account....Enforceable
Undertakings represent a valuable restorative justice alternative to traditional
regulatory enforcement action because they can facilitate the agreement of all
parties involved in the w6rongdoing to correcting and preventing breaches and

their underlying causes.

Other non-criminal sanctions may include administrative monetary penalties.
Administrative penalty regimes have the benefit of not being dependent on prosecutorial
resources and do not carry the opprobrium of a criminal process. In the compliance
pyramid, they would be an appropriate middle step between warnings and tickets and
full-scale criminal prosecution.

A regime of administrative civil penalties does require, however, provisions for appeal of
administrative action to ensure procedural fairness. Administrative appeals have the
advantage of being faster and usually less expensive than judicial appeals, as well as
allowing for the application of specific expertise in the subject matter of the appeal and
the growth of case law to guide both enforcement officers and regulated firms. A clear
set of guidelines dealing with the application of Administrative Monetary Penalties
(AMPs) also necessary to prevent either the perception or the reality of unfairness. The
fruits of a monetary penalty system should be carefully directed to avoid the creation of
incentives that can act against fairness—AMPSs are a sanction, not a tax.

One accepted good practice regarding sanctions deals with legislative design: does the
statute provide for an escalating scale of enforcement responses? Legislation should
authorise several possible responses since experience has shown that a strong and
escalating response to non-compliance is the most effective means of achieving
compliance, particularly when combined with a retreat to co-operative behaviour when
compliance is achieved.

This “tit for tat” approach means that officials may initially take a co-operative,
compliance-promoting approach (e.g., relying on education, persuasion, and the good
will of the regulated firm) but will move to more punitive measures when these co-
operative approaches fail. When compliance is achieved, the officials will revert to a

6
“Regulatory Justice: Sanctioning in a Post-Hampton World,” Consultation Document, May 2006, para.

4.30 (Macrory Consultation Document)

http://www.cabinetoffice.gov.uk/regulation/documents/pdf/macrory060524.pdf
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more co-operative approach. “Compliance is optimised by regulation that is contingent,
co-operative, tough and forgiving.”

The legislative structure that provides for this escalating enforcement approach can be

thought of as an “enforcement pyramid.”8 At the broad base of the pyramid sit the most
commonly used tools of education and persuasion. Enforcement personnel will use
these tools frequently and try to take advantage of any inherent good will or desire for
compliance that they find among the regulated population. Slightly higher on the
pyramid is a more formalised but still relatively soft response—perhaps a warning letter
that is placed on the file of the regulated firm and forms part of the firm’s compliance
history. A ticket, administrative monetary penalty or a compliance order may be the next
step. These responses occupy narrower levels on the pyramid because they will be
used less often and more strategically. Civil remedies and then criminal sanctions may
be the next steps. The very top of the pyramid, which will be used rarely, is the most
severe sanction of removing a licence or shutting down a plant or business—it is the
regulatory equivalent of capital punishment.

One example of an enforcement pyramid:9

Criminal Sanctions

Civil
Pecuniary Penalties

Civil Remedies

Court Enforceable Undertakings

Voluntary Compliance / Administrative Resolutions

The Macrory Review of Regu1l?tory Sentencing10 identified six principles that should
underlie regulatory penalties.

= A sanction should aim to change the behaviour of the offender. This means
that a sanction is not focused solely on punishment but should also ensure
that the offender changes its behaviour and moves back into compliance.

7
lan Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford U.
g’ress, New York, 1992) at p. 51.

The “enforcement pyramid” was developed by lan Ayres and John Braithwaite, ibid.
This example is taken from the Australian Consumer and Competition Commission.

“Regulatory Justice: Making Sanctions Effective,” (Macrory Report)
th:/lwww.cabinetoffice.gov.uk/reguIation/documents/pdf/macrory_penalties.pdf

Macrory Report, ibid, pp 31-31.
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A sanction should aim to eliminate any financial gain or benefit from non-
compliance.

A sanction should be responsive and consider what is appropriate for the
particular offender and the regulatory issue, which can include punishment
and the public stigma that should be associated with a criminal
sanction....Ultimately the regulator is obliged to uphold the public interest and
maintain a credible enforcement and sanctioning regime....The regulator
should also consider the needs of victims and the public when determining
what enforcement action is necessary.

A sanction should be proportionate to the nature of the offence and the harm
caused.

A sanction should aim to restore the harm caused by regulatory non-
compliance, where appropriate. This principle encompasses the needs of
victims as well as ensuring that business offenders take responsibility for their
actions and its consequences.

A sanction should aim to deter future non-compliance. Sanctions should

signal to others within the regulated community that non-compliance will not
be tolerated and that there will be consequences.
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8 Appendix H—- Compliance Policies

8.1 Monitoring and Enforcement Principles

Three major components of an effective approach to monitoring and enforcement are:
= Arisk management approach
= Compliance policy
* Implementation Strategy

The most important characteristic of effective enforcement practices is the emphasis on
risk management. Generally, inspection efforts should focus on high-risk situations or
firms at risk of non-compliance. Nonetheless, more compliant firms should not be
completely assured that they will never be inspected—a bit of uncertainty can inspire
compliance efforts. Failure to deal with compliant firms (including offering
encouragement and even rewards, can lead to a lessening of interest in maintaining
compliance as efforts to maintain compliance slip and indifference to the requirements of
the law becomes endemic in an industry.

Several jurisdictions have been examining the practices and effectiveness 01: 2regulatory

enforcement personnel. The Hampton Committee in the UK is one example and the
UK Better Regulation Task Force examined enforcement-related issues on several

occasions. The UK has established an Enforcement Concordat,13 which has been
signed by regulatory enforcement bodies across the country. The Concordat includes
provisions dealing with Principles of Good Enforcement.

The Principles of Good Enforcement policies section states:

= Standards: In consultation with business and other relevant interested
parties, including technical experts where appropriate, we will draw up clear
standards setting out the level of service and performance the public and
business people can expect to receive. We will publish these standards and
our annual performance against them. The standards will be made available
to businesses and others who are regulated.

= Openness: We will provide information and advice in plain language on the
rules that we apply and will disseminate this as widely as possible. We will
be open about how we set about our work, including any charges that we set,
consulting business, voluntary organisations, charities, consumers and
workforce representatives. We will discuss general issues, specific
compliance failures or problems with anyone experiencing difficulties.

» Helpfulness: We believed that prevention is better than cure and that our
role therefore involves actively working with business, especially small and
medium sized businesses, to advise on and assist with compliance. We will

12
Philip Hampton, “Reducing Administrative Burden: effective enforcement and inspection,” HM Treasury, March

2005.
13
“Enforcement Concordat: Good Practice Guide for England and Wales”; http://www.dti.gov.uk/files/file10150.pdf
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provide a courteous and efficient service and our staff will identify themselves
by name. We will provide a contact point and telephone number for further
dealings with us and we will encourage business to seek advice and
information from us. Applications for approval or establishments, licences,
registrations, etc. will be dealt with efficiently and promptly. We will ensure
that, wherever practicable, our enforcement services are effectively co-
ordinated to minimize unnecessary overlaps and time delays.

Complaints about service: We will provide well publicized, effective and
timely complaints procedures easily accessible to business, the public,
employees and consumer groups. In cases where disputes cannot be
resolved, any right of complaint or appeal will be explained, with details of the
process and the likely timescales involved.

Proportionality: We will minimize the costs of compliance for business by
ensuring that any action we require is proportionate to the risks. As far as the
law allows, we will take account of the circumstances of the case and the
attitude of the operator when considering action.

We will take particular care to work with small business and voluntary and
community organisations so that they can meet their legal obligations without
unnecessary expense, where practicable.

Consistency: We will carry out our duties in a fair, equitable and consistent
manner. While inspectors are expected to exercise judgement in individual
cases, we will have arrangements in place to promote consistency, including
effective arrangements for liaison with other authorities and enforcement
bodies through schemes such as those operated by the [local authorities]

The Principles of Good Enforcement procedures section states:

Advice from an officer will be put clearly and simply and will be confirmed in
writing, on request, explaining why any remedial work is necessary or over
what timescale, and making sure that legal requirements are clearly
distinguished from best practice advice.

Before formal enforcement action is taken, officers will provide an opportunity
to discuss the circumstances of the case and, if possible, resolve points of
difference, unless immediate action is required (for example, in the interests
of health and safety or environmental protection or to prevent evidence being
destroyed).

When immediate action is considered necessary, an explanation of why such
action was required will be given at the time and confirmed in writing in most
cases within five working days and, in all cases, within ten working days.

Where there are rights of appeal against formal action, advice on the appeal

mechanism will be clearly set out in writing at the time the action is taken
(whenever possible this advice will be issued with the enforcement notice).
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The UK Government encourages monitoring, including third party monitoring and
business and consumer surveys, to determine levels of compliance with the Concordat.
Performance indicators must be established to make this meaningful. In response to the
Hampton Report dealing with enforcement and inspection, the UK Government
developed the Regulators’ Compliance Code based on the so-called “Hampton
Principles” which state:

= Regulators, and the regulatory system as a whole, should use
comprehensive risk assessment to concentrate resources on the areas that
need them most;

» Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take;

= No inspection should take place without a reason;

= Businesses should not have to give unnecessary information, nor give the
same piece of information twice;

» The few businesses that persistently break regulations should be identified
quickly;

= Regulators should provide authoritative, accessible advice easily and
cheaply; and

= Regulators should recognise that a key element of their activity will be to
allow, or even encourage, economic progress and only to intervene when
there is a clear case for protection.

Compliance with the Code by regulators will be reviewed by the Better Regulation
Commission (the independent successor to the Better Regulation Task Force).

8.2 The “Hampton Principles”

The Government of the UK developed the Regulators’ Compliance Code based on
the so-called “Hampton Principles”:
= Regulators, and the regulatory system as a whole, should use
comprehensive risk assessment to concentrate resources on the areas that
need them most;

» Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take;

= No inspection should take place without a reason;

»= Businesses should not have to give unnecessary information, nor give the
same piece of information twice;

» The few businesses that persistently break regulations should be identified
quickly;
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Regulators should provide authoritative, accessible advice easily and
cheaply; and

Regulators should recognise that a key element of their activity will be to
allow, or even encourage, economic progress and only to intervene when
there is a clear case for protection.
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